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Dmszon Court on’ the- Commxssmner S certlﬁcate, and of this

. 1875,

appeal. - The appella.nt however, Tiust have his costs of the former Hnm JNA

argument before us.on. ‘the question Whether an"appeal-lay from
the order now rev‘ersed a

SARGENT, J -—-I corieur that' this. ‘order must ‘bereversed, T con-
Soss T have felt some dlfﬁculty n puttmg .on the decree a- con-
' structmm d1fferent to- thiit which the Judge makmg the: decree
“had himself.put on it. On consideration; however,l think the- plam-

tiff: may~ contend thidt whatever ‘the jntéhtion of the “Tlearned

3J udge ‘may" have been in mwkmg the«decrea, thit intention has

not been so clearly exprﬁssed as to "preclade- thab construction
which can alone do justice betwegn the parties. Under the ciroum-
gtances, therefore, T think the plaintiff i is entitled to insist on the

‘appropriation of these payments in the. manner for which he

cont;ends. .
Orvder veversed.

[APPELLATE CIVIL JURISDICTION.]

Regular Appeal No, 52 or 1874,

GANPAT PUTAYA' (ORICINAL PLAINTIFF, APPELLANT) 0, THE
COLLECTOR OF KANARA. (DEFENDANT, RESPONDENT), -

The Code of Civil Procedure, Section 309-—Attachment—Court Fees—DPrerogative
of the Orown,

The Crown has the first olaim fo-the proceeds of a pauper suit to the extent of
the amount of the court fee that would have been payable at the institution of the
suit had the plaintiff not been a pauper ; and Section 309 of the Code of Civil Proce-
dure does not precinde the Crown or its representative from urging its prerogative.:

Tris was o regular appeal from the decision of A. L. Spens,
Judge of the District of North Kanara, rejecting the plaintifi’s
claim,
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The facts of the case, i'so fa1 ws they are matcnal to the pur-
Doses of this repor t, are as follows —

The plamhff Ganpat obtamed a docreo agdinst one Jivaji in the
Court of the Subordinate J udge -of. Kumpté, and, in- e*cecutlon
thereof, caused a debt due by one Meghji to Jivéji to bé attached
by a prohibitory order under .Section 236 of tho Codc “of Civil
Procedure. . This attachment was placed when Jivhji’s "suit, against
Meghy, whick was bloug}ﬂ; in formé pcmpm is, was pending, _ At
tho conelusion” oﬁ this ] pauper suit, in which Meghjiwas directed: to
pay Ji ivdjia sum of Ry 200, dnd each party was ordered to pay hi§
own costs, the Collector of the District, intervened, and apphed ta
havea sum of Rs, 70-2-2 paid to ‘him, that heing the amount; which,
Jiviji would have had to. pay as court fee if .he had: nob been

-allowed to sue as a pauper. The Collector’s. apphcatmn havmg

been .granted and this sum paid to him, the plaintiff, Ganpat,
brought this. suit against him to recover that sum, alleging that
his attachment was prior to the Collector’s, and he had, therefore,
the right of prior satisfaction,

The Collector in his written stateinent answered that-the pla'in:,
tiff’s attachment was illégal and of no effect. It was made when
the suit was pending, and nothing had been determined in favour
of one side or the other.

The District Judge was of opinion that the debt attached by the
plaintiff was not a definite one, and that it did nob appear to have
heen beneficial to his judgment-debtor Jivdji. Holding the abtach-

“ment to be illegal, the Judge rejected the plaintiff’s claim,

The appeal was heard by West and NAWA’BEA’T HARIDA'S, JJ,

- Shamrdy’ Vithal for the appellant —The plaintiff’s attachment

being prior, he is entitled to prior satlsfaotlon (Section 270 of the
Code of Civil Procedure). Moreover, Section 309 of the Code
enacts expressly that the value of court f8es is to be recovered in
the same manner as costs would be recovered in ordinary cases,
No precedence is given to the Crown, which is, therefore, in the
same position as any other judgment-creditor. * By the issue of the
prohibitory order, the plaintiff acquired an interest, which was not
affected by any subsequent proceeding.
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Dhuajlal Maihzuadus Government, Pleader; for the respondent,
the CoHecbm,——Befme the decision of a pauper, suit, it is impos-
‘s1ble for the,, Collector to know from whom he is to. recoverthe -
insmtutmn fees; the earhest time to attach the proceeds of such a
suif ig- 1mmed1ately¢afté its condlusion. The plamtlﬁ’s prohibi-
:to1y ordey was ‘a direction to all nob to pay until the further
mdex of«the C‘ourb “Thé object of Section 236, under thh it was
1ssued isto _prévent secret payments. A debt for coutt fees is'a’

Crown debt, ‘and entitled to pr ecedgqnce o The Legislature did not

intend that a Collector™ should ‘be. lhble to be defeated in dvery
case-by a,pwhﬂntory order.s In the case of The Secvetary of
‘State in (jmmczl of India v. The Bombaf/ Landmg and Shipping
"Comlomzy (15 a ‘Crown debt was held to be entitled to the same

jplec;adence in exeeution as a like judgment in England in the"

absence of.a statutory “enactment to the contrary.
: 35'71@17%9 Gv Vithal in reply. )
West, J., in delivering the*judgment of the Court, said :—The
decision of this case turns upon the construction of Section 309

of the Code of ,leﬂ Procedure. Its direction that the amount of'

'fees, which' would have been paid by the pauper plaintiff, shall,
on decision of the suit, be recoverable by Government from any
party ordered by the decree to pay the same in the same manner:
as costs of suit are recover able, does nop preclude the Crown or
its representative from urging its prerogative and insisting upon’
“its right toprecedence. The circumstance of its being placed in the
position of judgment-creditor does not reduce its rights of neces-
sity to those of a private judgment-creditor in case-of a contest ag
to prior satisfaction out of moneys realized in execution. Ttis a
universal rule that pr erooatwe and the advantages it affords

1875.
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cannot be taken away e*:cept by the consent of the Crown em-,

bodied in a Statute. This rule of interpretation is well establish-
ed, and applies not only to the Statutes passed by the B1itisli, but
also to the Acts of the Indian Legislature framed with constant

referénce to the rules recognized in England. And the rule, - as
applied to the present case, is not an.unreasonable one. The
Crown has a right to receive certain fees at the institution of
every suit ; it temporarily foregoes its right in the case of pauper

aroy (D OBMILC Tep. 280.0.0.
B 4ou—~— : 4
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plaintiffs, and places means in their hands to proceed to judgment
against their defendants. It is, therefore, reasonable—supposing
always that it is reasonable to levy court fees at all—thab the

Tie CoLsie- Crown, in consideration of its giving up its. right to those fees,

TOR OF

~ Kaxaza, should have, for their defrayal, the first claim on the proceeds of

1875,

Oct, 12,

the pauper suit. 'Without the fo1bearance of the Government to. .
insist on.its ordinary rule, the suit, in such a case, could not have

" been bronght or the money realized. Asthe Government Pleader

urged at the bar, if this preced,ence be not allowed to the Crown,
the issue of prohibitory notices under Sectxou 236 of the Code
of Civil Procedure, instead of fmbheunw ]ustl(-e, would, in many
cases, defeat it by defeating the Government’s, clgmn for costs
altogether.

This being our opinion on the point, it is nnnecessary to discuss
the other points taised in argument, and we must confirm the |
decree of the lower,court with costs.

Dowee cwfwmed with costs. -

[APPELLATE CRIMINAL JURISDICTION.]

Reference by the Session Judge of Poona under Section
- 263 of the Code of Criminal Procedure in

REG. v. KHANDERA'V BA'JIRAV aAND SIX OTHERS.

The Code of -Criminal Procedure, Section 263-—~Trial by Jur_/~Acqmttal—- Ter dzct
reversed.

The:»Code of Criminal Procedure, Section 263, casts upon the High Court the duty
both of Judge and Jury ; but notwithstanding this difference, which clothes it with

" greater powers and responsibilities than the superior courts in England, it will, as

far as may. be, be guided by the principle of English law that the verdict of a Jury -
wilt not be set aside unless it be perverse and patently wrong, or may have been
indnced by an error of the Judge. In a proper case, howerver, the High Court wil

rectify the verdwt of a Jury.” )
THis was a reference by W. . Newnham, the Session J udO'e of
Poona, under Section 263 of the Code of Criminal Procedure.

This was one of the numerous Dekhan agrarian riot cases., The |
accused Khanderdv Bijirdv and six others were committed by
Mr. Macpherson, Magistrate, . C,, in the Poopa District, on, the
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