THE INDIAN LAW REPORTS

(BOMBAY SERIES.)-

-

[ORIGINAL CIVIL JURISDICTION.]

Svir No.. 47 or 1871,
Appeal No. 288.

HIRJI JINA’ (PLAINTIFF) v, NA’RAN MULJI AND 0THERY (DEFENDANTS), -

Acrozmt——Appoz tionment—Decree—Construction—A mendment of decr ee—Clez ical
error—Practice,

The decree of the courtof first instance directed the Commissioner to take
an account of the moneys paid by the plaintiff, dnring the period between 24th
January 1865 and the date of the filing of the plaint, for the use and at the
request of the defendants, and to allow credit fo the defendants for the sums
for which the plaintiff had given credit in his particnlars of demand, and fop

: gll other sums for which the defendants shonld prove themselves entitled to credit
wherever the same might have become payable. The defendants in their sur-
charge to the plaintiff’s account claimed credit for various payments made by
them to the plaintiff between 25th January 1865 and 5th July 1865, The
plaintiff claimed to appropriate these payments in satisfaction of his claim against
.the-defendants prior to 24th January 1865, The Commissioner, by his constrac.
tion of the terms of the decrée, held the plaintiff entitled to make such appro.
priation. The Judge in the courd of first instance explained his decree to mean
that fhe whole account prior to 24th January 1865 was wiped out, and directed the
Commissionerthat the plaintiff wasnotentitled tomake the appropriation he claimed,
Held that the construction put by the Commissioner on the decree was right,

Where the Court of first instance puts upon its own decree a construction,
which to the Appellate Court appears to renderthe decree erroneous, and the decres,
on the face of-it, admits of another construction, which to the Appellate Court ap.
pears to vender the decree correet, the Appellate Court will adopt the latter
constructioi.

A clerical error.in the decree was ordered to be amended at the hearing of the
appeal,

- Tuss appeal from an order of Bayley, J., dated 19th December
1874, after argument on the preliminary point, whether or
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not an appeal lay from an order of such a nature (1), came on for

Ihma Jixa’ hearing on the merits on 1st October 1875 hefore Westrorr, C.J.,

¥,
Na’rAN
MursL.

and SARGD\T, J.

The plaint, filed on 2% J annary 1871, was framed on the
common money counts and on an adjusted account. The written
statement of the defendants raised threo defences, viz:, no jurisdic-
%ion, never indebted in Bombay, and limitation, On 15th December
1873, the suit came on for hearing before Bayley, J., and three
1ssues were then- framed, viz,, 1st.—Is the suit barred ? 2nd.—
Has this court jurisdiction 2 8rd.~—Ave the defendants indebted ?
"The whole contest in the Court of first instance was on the question
~hether or not an adjustment of the account by the first defendant
took place in Bombay in 1868 as alleged by the plaintiff, and to
this point all the evidence recorded in the case, as well that given

“in Courb as that taken on commission, was directed. On 20th

December 1873, a fourth issue was framed by the Judge, whether-
the account was adjusted in Bombay by Néran Mulji as alleged
by the plaintiff, and on the same day the judgment was delivered,
and the following findings on the issues were recorded by the learn-
ed Judge :—1st.—The suit is not barred so far as concerns moneys
paid in Bombay by the plaintiff in respect of Lhundis drawn on the
plaintiff by the defendants, butis barred so far as concerns all other
sums. 2nd.—~This court has jurisdiction so far as concerns moneys
paid in Bombay by the plaintiff in respect of Aundis drawn on the
pleintiff by the defendants, but has not jurisdiction so far as con-
cerns all other sums, 3rd.—No finding. 4th.—the account was not
adjusted in Bombay by Niran Muljias alleged by the plaintiff, Al
decree was accordingly madeonthe sameday referringittothe Com-
missionertotakean account of those mattersin which the Court held
it had jurisdiction, and restricting such account to the six years
‘immediately preceding tlie date of the filing of the plaint, 2%rd

- January 1871, The precise wording of that portion of the de-

cree Whlch -directed the account, was as follows:—“This Court
doth order that it be referred to C. E. Fox, Commissionef, &e., to
take an account of the moneys paid by the plaintiff in Bombay
during the period between 24th January 1865, and the date of the
institntion of this suit, bemg six years, for the use and at the

© (1) 12 Bom, I C, Rep,
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requestof the defendants i in 1espect of hundis drawn on the plam-' '

tiff by the defendmts, and the said Commissioneris to allow cre-

dit to the said defendants 'for the sums in that behalf mentiofed

in the particulars of demand annexed to the plaint, and for all other

sums, if any, in respect of which the defendants shall prove them-

selves entitled to credit wherever (1) the same may have become
payable.” TLiberty was also reserved'in the decree to the Com-
IIIISSIOHQI‘ to reporb specially whether interest should be allowed

On 1st April 1874, the plaintiff ,ﬁled in the C‘ommlssmners
office his account, wherein he gave to the defendants credif for
two payments, made by the defendants for the plaintiff in respect
of two purchases of teak at Dhollera, for which credit had been
given to the defendants by the plaintiff in the particulars of his
demand annexed to the plaint. To this account the defendants,
on 23rd June 1874, filed a surcharge, whereby they claimed credit
for Rs. 12,170-3-6 in respect of payments made by the defendants
to the plaintiff between 25th January 1865 and 5th July 1865.

. 'The plaintiff admitted 1'eceipt’ of the payments mentioned in the
defendants’ surcharge, but said they were received and ought.
to be appropriated in satisfaction of his claim against the defend-
ants in respect of moneys due from the defendants prior to 24th
January 1865, on which day the plaintiff alleged there was duec
to him from the defendants a balance of about Rs. 12,000. On
15th September 1874, the Commissioner held that the plaintift
was entitled to make such appropriation of the payments by the
defendants, and, as they did not admit the balance claimed by the

plaintiff to be due from them on 24th January 1865, ordered the °

plaintiff to file an account showing how that balance was arrived
at. The defendants thereupon obtained from the Commissioner
a certificate, dated 2nd October 1874, that such had been his
decision, and moved before Bayley, J., forthe reversal of that
decision. On 19th December 1874 Bayley, J., made an order, direct
ing the Commissioner that the plaintiff was not to be allowed to

(1) This word was written in the decrec *whenever,” but that appearing- on
veferenco to the notes of the learned Judge and of the counsel cngaged in the
case, asv wéll as to the report of the judgment by a short hand writer, to'be
a clorical evror for “wherever,” the- Court, at the hearing of the appeal, ordered
tha error. to bo rectificd,—Ed.
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appropriate the payments mentioned in the defendants’ surchargo
in satisfaction of moneys due from them prior to 24th January 1865;
This was the order now appealed against by the plaintiff.

Inveravity and Kdasinath Trimbak Telang for the appellant :—
The real question for the consideration of the Court is the proper

construction of the decrce of reference of the 20th Decembu
1873.

The defendants do not pretend that at the time of making the
payments, they made any specific appropriation of them. They

“have produced no books, and the fact that all these payments were

made between January and July 1865 points clearly to the infevence®

‘that they were intended by them to be applied in satisfaction of

those very debts to which they were actnally appropriated by the
plaintiff by setting the items in the account against the debits.
Nothing was evér saidin the Court below in the argument, or in
the judgment, or, it is submitted, in the decrce of reference, which
could have had theeffect of preventing the appropriation by the plain-

A of the payments by the defendants in satisfaction of the barred

balance, and it was not till the passing of the order now mppealed
against that we had any idea that Bhyley, J., intended his decree of
reference to bear such a construction as this order puts upon it.

The order now appealed against explaing the decree of reference

to mean that the whole of the account prior to the six years before
the institution of the suit should be wiped out, but that i not whab
the decree says, and if it had said so, we shounld immediately have

_.appealed against it, What the decrec of reference does say is

that, besides those sums for which the plaintiff gives credit to the
defendants, they shall be allowed credit for all other sums, “in
vespect of which they <shall prove themselves entitled to credit.”
But they cannot prove themselves to be now entitled to credit for
payments long ago properly appropriated in satisfaction of a pre-
vious debt. The payments for which the defendants claim credit by
their surcharge were appropriated, at the time they were made, in
the plaintif’s books in satisfaction of debts then due by the defend-
ants, that is, credit was given for these payments as against the.
debits on account of suns due from the defendants to the pl'un’mﬁ
aund at the time of such payments tho debts in » espect of which they
were so appropriated were not b&ued Such an a,ppropmatlon in
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account is proper : Mulchand Qulibchand v. Girdhar Madhay (1);

1875,

(514

Cluyton’s case (2). I no appropriation had been made by either Hmsr Juvn

party, the law would have appropriated the payment in satisfaction
of the first deb’o

Marriott (.S’coble,‘ Advocabe Gieneral, with him) for the respon»
dents,~—This Court has nothing to do with the question whether
the decree of reference was right or wrong, but hag simply to decide
whether it will bear the constr uctlon put upon it by the or der now
‘appealed against. The effect of the finding of the Court below on
the first issne was to cut the head off the plaintiff’s claim, and

 that effect was embodied in the decree of reference. There was-no

prior specific appropriation by the plaintiff of the payments men-

tioned in the defendants’ surcharge, but he is only now seeking

to appropriate them to the satisfaction of a barred balance. -

Those items which the Judge held to be barred ought not to be
included in the account. That is what the decree meant, whether
right or wrong, and under the decree the Commissioner hag no
power to take any account other than that for the period speci-
fied in the decree. The constiuction put by a Judge on his.own
decree ought to be upheld : Powell v. Powell (3)

. Wastrore, C.J.—Tt seems to us that in this case the Com-
wissioner took the right view of the decree, the important part of
which is that which directs the taking of the account. (His Lord-

ship, after reading the portion of the decree set out above, proceed-

ed.) - We do not perceive upon what principle the account decreed

could properly have been limited to six years as-it was. How-

ever, we are not now re-hearing the cause or reviewing the decree,
and, taking it with that limit, we have only to say what is the trne
construction of that portion of the decree as to credits which I have

now read. It is contended on behalf of the defendants that moneys

which, assuming the defendants to have been silent at the time of
_payment as to appropriation, wounld by law have been wpproprlated
to the satisfaction of the carlierclaims of the plainiiff, ought, notwith-
standing the general rule of law, under the special language of the
decrec in this particular case, to be applied in satisfaction of the

(1) .8 Bom. H, C.Rep. 6 ACJ.
(3 1 Mer, 572, see p. 608, (3) L. R. 10 Ch, App, 130.
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latter items in the account, those namoly, which mc comprlse&

Huwr Jixa’ within the last six years only of tha account. Thati is;althongh ib

[’3
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Mvuwsr

is a running account of mutual deaiings betwcen the plaintiff and
the ‘defendants, the defendzmts cLum tobe ‘Justified by the terms.
of the decree i dmwmo' ahne across the qccoun‘o, and smymﬂ‘ to the
phmtn‘f “you arenotto go behind that- line to show any claim
against-us; but we arve’ entitled to brmv froin behind that line -
pmymenys made By us, and apply them in 1_educt10n of your claim -

on this gide.” But we are of opiniog that, unless the language of

the decreeis so e\cplicit as to admit of no doubt whatever on this

‘pomt we should not be justified in putting on tlie decree’ A con-
‘struction so contrary to settled law, and’to the Justlce of the

case. Tf a hard and fast line is to be drawn acrbsy the account,

. excluding items of the plaintiff’s claim previous to a given date,

the defendant is only entitled to credit for sums paid, in respect
of the items of the plaintifi’s claim on or subsequently to.that

date. Tt may be that the learned Judge is-now of opinion that'a-

certain construction ought to be put on his decree; yet, if we think
that counstruction wrong, and the words admit of-anbther, which
we think right, we should not be justified in not putting the latter
construction on them. Looking then at the decree, we are of
opinion that the wo¥ds “ entitled to credit” mean properly entitled,
dafter taking into account all debits. The defendants could not pro-
perly be allowed credit for payments in respect of one set of items
when the law would appropriate those very payments to an entirely
different set of itemis, That is, payments properly applied by the
law to earlier debits are not (in the absence of an express ap-
propriation by the party making those payments) to be applied-
to later debits, and so leave the earlier unsatisfied. The failure
o‘r' the plaintiff to prove the alleged adjustment in 1868 does not

: in the slightest degree affect the present question. We think in

this case the defendant is, under the decree, only entitled to credit
for such items as he would, by the ordinary custom of merchants in
taking accounts, and by the ordinary rule of law, be entitled to
claim. The order of 19th December 1874 must therefore be
reversed, but there being some vagueness in the decree, and the
learned Judge in the Court below having been with the defendants
‘on the construction to be pub on it, we think the partiog
ought to -bear their own costs, both of the argument in tlg



VOL. 1] ‘BOMBAY, SERIES.

Dmszon Court on’ the- Commxssmner S certlﬁcate, and of this

. 1875,

appeal. - The appella.nt however, Tiust have his costs of the former Hnm JNA

argument before us.on. ‘the question Whether an"appeal-lay from
the order now rev‘ersed a

SARGENT, J -—-I corieur that' this. ‘order must ‘bereversed, T con-
Soss T have felt some dlfﬁculty n puttmg .on the decree a- con-
' structmm d1fferent to- thiit which the Judge makmg the: decree
“had himself.put on it. On consideration; however,l think the- plam-

tiff: may~ contend thidt whatever ‘the jntéhtion of the “Tlearned

3J udge ‘may" have been in mwkmg the«decrea, thit intention has

not been so clearly exprﬁssed as to "preclade- thab construction
which can alone do justice betwegn the parties. Under the ciroum-
gtances, therefore, T think the plaintiff i is entitled to insist on the

‘appropriation of these payments in the. manner for which he

cont;ends. .
Orvder veversed.

[APPELLATE CIVIL JURISDICTION.]

Regular Appeal No, 52 or 1874,

GANPAT PUTAYA' (ORICINAL PLAINTIFF, APPELLANT) 0, THE
COLLECTOR OF KANARA. (DEFENDANT, RESPONDENT), -

The Code of Civil Procedure, Section 309-—Attachment—Court Fees—DPrerogative
of the Orown,

The Crown has the first olaim fo-the proceeds of a pauper suit to the extent of
the amount of the court fee that would have been payable at the institution of the
suit had the plaintiff not been a pauper ; and Section 309 of the Code of Civil Proce-
dure does not precinde the Crown or its representative from urging its prerogative.:

Tris was o regular appeal from the decision of A. L. Spens,
Judge of the District of North Kanara, rejecting the plaintifi’s
claim,

(1) 12 Bom, H, C. Rep.
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