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BOMBAY HIGH COURT REPORTI.

[OrigivaL Crvin JURISDICTION. |
Suit No. 478 of 1873.
Appeal No. 273.
E. SarstEDT and another ...(Plaintiffs) Appellants.
Tae Acra Bank, Lnnren.,.,(Defendants) Eespondents.

Regimental Debts’ Act 1863, 26 and 27 Vic., C. 57 , Sections 3,4, 5,6,7, 8,

-, 10,12, 22, and 35—Royal Warrant, Clause 17-—Committee of Adjustmens

— Notice—** Person ”—Bona fides,

The president of & committee of adjustment, appointed under the provi-
sions of 26 and 27 Vie., C. 57 (Regimental Debis’ Act, 1863), wrote to the
bank a letter enclosing the order by which the committee had been appoint-
ed, stating that he had given over to the widow of a deceased officer the
whole of the estate of her husband by direction of the Military Secretary
to' Government, and requesting the bank to conform to her instructions
eoncerning the amount of deposit receipts then in charge of the bank in the
name of the deceased officer. The widow had taken out no lotters of admi-
sistration to the estate of her husband, nor had she a preferential claim or
any preferential charge against it, but she paid all the preferential charges.
On receipt of the letter from the president of the committee of adjustment,
the bank paid over all the moneys of the deceased officer in their hands to
his widow. Ip a suit brought against the bank by the first plaindiff, (the
grand-daughter of the deceased officer,) who had taken out letters of admi-
nistration to his cstate on 6th June 1873, and her husband, the second
plaintiff, to recover two-thirds of the moneys so paid by the bank to the
widow with interest,

Held that on the payment, by the widow, of the preferential charges, the

“whole of the property remaining in the hands of the committee was

* gurplus,” within the meaning of Section 5 of the Regirental Debis’ Act of
1863, and that, assuming the Agra Bank at Bombay to be “ within the
command, ” within the meaning of Section 7, the moneys of the deceased
officer in the hands of the bank, as being part of such ¢ surplus,” should
have been dealt witk by the committee in accordance with the provisions
of Section 10 of the Regimental Debts Act 1863 and Clause 17 of the Royal
Warrant, and should have been remitted to the Mxhtary Seerstary to Govern-
ment,

Held also that the Military Secretary to Governmens had no authority te
pay or order the payment of stich “ surplus” to any person except in accord-

" ance with the provisions of Section 12 of the Regimental Debts Act of 1865,

Held also that Section 8 of the Regimental Debts’ Act of 1863 did not ren-
dor it incumbent on the widow, for the purpose of ousting the jurisdiction of
the committee of athStmellt to pay the preferential charges before tha coms
mittee had taken any steps under Section 7. The true construction of Section
8 is that,on payment of the preferential charges, the commivtee of adjustment
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rawst be regarded as furcti officio, except for the purpose of reporting, and

should make over whatever property they have, which comes under the.

denomination of “surplus,” in accordance with the terms of Section 10,

Held also that the letter of the president of the committee of adjustment
was a sufficient notice to the bank that the committee were functi officio,
and that the period had arrived when the civil law stepped in to regulate
the case,

QQuzre—whether the bank could be held to be a  person *’ within'the mean-
ing of Section 22 of the Regimental Debts Act of 1863; but, even if it could,

Held that the bank were not protected by that section, the payment by

them not having been made to a * representative ” as defined in the Act.

Held also that the bank were not protected by Section 35 of the Regi-
mental Debts Act, the payment not having been made “in pursuance”
. of the Act, and the carelessness of the bank in paying the money having
been such as to amonnt to positive negligence, and debar.them from pleading
that they acted under the dond fide belief that the payment was made in
pursuance of the Act.

Pemberton v, Chapman (7 EL and Bl. 210) distinguished,
OHN Osborne, an Honorary Ensign in the Bombay Army,
and Deputy Assistant Commissary of Ordnance, died intes-
tate at Neemuch on 21st December 1868, leaving him surviv-

ing his widow and a grand-daughter, the first plaintiff, then an’

infant and unmarried. At the time of his decease there
were standing in his name in the Agra Bank various sums
of money, aggregating about Rs. 4,000, there deposited by
him from time to time on deposit account at five per cent
per annum. On the day of his death, 21st December 1868,
a committee of adjustment was appointed under the
provisions of the Regimental Debts’ Act 1863, 26 and 27
Vic., C. 57, and proceeded to take steps for securing the
effects of Mr. Osborne. On 12th January 1869 the pre-
sident of the committee wrote the following letter to the
Manager of the Agra Bank :—“1I have the honour to inform-
you that I have, by direction of the Secretary toGovernment
.in the Military Department, given over the whole of the estate
of the late Ensign John Osborne to his widow, Mrs. Maria
Osborne, whose signature is attached, and request you will
conform to any instructions she may give you concerniny
the amount of deposit receipts, &c., yonhave in charge in
the name of John Osborne.” Inclosed in this letter was
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the order appointing the committee. Mrs. Osborne took out

B Samsreor no letters of administration to the estate of her husband, but

AND ANOTHER
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paid all the preferential charges. Onreceipt of the letter of
the president of the committee, the Agra Bank paidv over to
Mys. Osborne all the money in their hands standing in the
name of the deceased John Osborne on deposit account.
This suit was brought by John Osborne’s grand-daughter,
Elizabeth Sarstedt, (who had taken out letters of administra-
tion to the estate of her grand-father on 6th June 1873,)
and her hushand, to recover from the bank two-thirds of the
money 5o paid over by the bank to Mrs. Osborne, together
with interest ab 3 per cent per annum. The suit came on for
hearing originally before Sir C. Sargent, J., who passed
a decree in favour of the defendants with costs on the 28th
September 1874. Against this decree tho plaintiffs appealed,
and the appeal was arguned before Wesrrore, C.J., and
Bayiuy, 4. ]

Scoble, Advocate General (with whom was Pigot), for the
appellants.—Under the provisions of Section 8 of the Regi-
mental Debts” Act (@) the widow having paid the preferential
charges, the committee of adjustment were not entitled fur-
ther to interfere in relation to the property of the "deceased,
and, therefore, the letter of 12th January 1869 wasnot a valid
authority to the bank to pay over any money of the deceased
in their hands to the widow. '

{¢) Trovided that if the representative of the deceased, or his widow (if
any), or any of his next of kin, pays in full the preferential charges, the
committee of adjustment shall not further interfere in relation to ihe pro-

perty.

If such payment is not rade, then, within one month after the death
the committee of adjustment may and shall, without any representatiori
taken out, and ag if they were the representatives of the deceased. and to
the exclusion of all other authoritiesand persons whomsoever, sell or convert
into money such parts of the effects of the decensed gng d(’) notconsist of
mouncy,—and also, where the death ocours out of the United Kingdom get in
and give receipts (which shall be effectual discharges) for all or an); of the
credits forming part of the estate of the deceased, and being payable or
recoverable in India or in the colony, or possession, in which the deceased
was quartered (as the case may be), and, if they think fit, sue for and reco-
ver any of such credits—and, after paying thereont the expenses attending
thedischarge of their duties, shall pay thereout the preferential charges
and secure the surplus of the effect, or effcets and credits, as the case may
be, remaining over aftcr all such payments,” '
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TIwverarity (Farran with him) for the respondents.—There  1875.

is no evidence that the widow did pay the preferential E. Sarsrepr
AND ANOTHER

charges, and, if she did, it was not such payment asis con- v
templated by Section 8 of the Act, for the proviso at the %{E é\GLRS

commencement of that section refers back to Section 7, so
that to oust the jurisdiction of the committee the payment
by the widow of the preferential charges should have been
made immediately -on the death of her husband. The com-
mittee had power on 12th January 1869to claim payment
themselves of the money of the deceased deposited with the
bank. The payment by the bank to Mrs. Osborne was not a
payment to her qua the widow of the deceased but qua the
agent of the committee. Possibly the committee may be
responsible, but not the bank. Hven if the committee were
acting ultravires in ordering the payment to the widow, the
bank, on receiving the letter of 12th January, signed by the
president in his character of president of the committee, and
enclosing the order appointing the committee, were entitled
topresume thatthe committee were acting within their powers,
and were justified in paying the money of theldeceasedin their
hands to the widow or any one else empowered by the com-
mittee to receive i, without seeing to the application of it:
Pemberton v. Chapman (b). If the bank had been put upon
enquiry by receipt of the letter of 12th J. aﬁuary, they would
only have referred to Sections 6 and 22 of the Regimental

- Debts’ Act, and there is nothing in the letter ‘to lead the
bank to suppose that any of the conditions in either of those
two sections had not been complied with, Act XIV. of 1873,
Sections 5 and 6, in substance reproduce Section 8 of the
"Regimental Debts’ Act. The policy of both these enactments
is the speedy collection of the estate, and this policy would
manifestly be defeated if a debtor were to be allowed to quos-
tion the authority of the committee to receive payment them-
gelves or to order it to their nominee. Section 85 of the Act
protects the bank as well as the committee.

Secoble (Adx?ocate' General)in reply.—The report of the com-
mittee of adjustment shows that the widow did pay the pre-
(v) 7 EL and B, 210,
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ferential charges, and there is no evidence to the contrary.

E. SarstEpt Prom the terms of the letter of 12th January 1869 it is clear

AND ANOTHER
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that the payment was made to Mrs. Osborne qua the widow
of the deceased and not qua the agent of the committee. In
fact, the letter amounts to a-notice that the committee
is functs officio, and is rather a request than an order; the
bank, therefore, could not avail themselves of any protection
of which the committee might have availed themselves
before they had concluded their duties, but ought to have
insisted on the widow taking out letters of.administration to
the estate of her husband before they made over to her any
of his property in their hands.

Westrorp, C.J.:—This suit is bronght by Elizabeth
Sarstedt and her husband to recover from the Agra Bank
certain moneys which were deposited there by John
Osborne in his life-time. John Osborne was an honorary
ensign in the Indian Army, and held the appointment of
Deputy Assistant Commissary of Ordnance at Neemuch,

.and in our observations regarding him the fact must be

borne in mind that he belonged to Her Majesty’s Indian
Army as distingunished from Her Majesty’s Army at large
—a distinction which is taken in the Regimental Debts
Act 1863. Elizabeth Sarstedt is the administratrix of
John Osborne, who appears to have died intestate. She
was his grand-daughter, and at the time of his death she
would appear to have been a girl, and unmarried, in the school
at Byculla. John Osborne had a wife, who would appear to
have been his second or third wife, but not the mother of
Mrs. Sarstedt’s mother. John Osborne’s death occurred on the
21st of December 1868. No doubt, if the widow had applied’
for letters of administration to this Court, she could have
oblained them, but she seems never to have made any such
application. Therefore she was not armed with such authority
as the ordinary civil law would confer on her to give an
acquittance to the Agra Bank for this money. The bank,
however, as a matter of fact, did make over the whole of the
money to her on some date subsequent to the 12th January

1869, and thoy scek to defend themselves against this claim
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by saying that they paid the money to her by order of the 1875
committee of adjustment, which assembled on the death of E. Sarstuvr
John Oshorne under the Regimental Debts’ Act 1863. The AP Aff’“”"'
question is, whether the committee of adjustment had any gz;nxfxii‘?
authority to give such a direction as they did. It was not
contended that the widow held what is called a preferential

claim, or had preferential charges upon the estate of John
Osborne, either to the extent of the money paid her by the

bank, or to any other extent, or that he was in any way indebt-

ed to her. The report furnished by the committee to Govern-

ment, which has been put in evidence here by the plaintiffs

states that the preferential charges had been all paid by the

widow. I do not know that it is a very material circumstance

in this case whetherthey had been so paid by her or whether

they had not, because, even if they had been paid by her, we

fail to perceive the authority in the Act for making over this
property to her. My impression is, that, in the absence of
evidence %o the contrary, we ought to take it that the com-

mittee had performed their duty as they stated they had

done, and that the preferential charges were paid. What

these preferential charges are, is stated in the 4th section of

the Regimental Debts’ Act 1863. They are payable in pre-

ference to all other debts and liabilities, and are [1] expenses
-of last illness and funeral; [2] military debts, namely, sums

due in respect of quarters, mess, band, and other regimental
accounts, military clothing, appointments and equipments,

not exceeding a sum equal to six months’ pay of the deceased,

and having become due within eighteen months before his

death, including sums due to any agent or to any paymaster,
quartermaster, or other officer, onany such account, or on
account of any advance made for any such purpose ; to which

shall be added, where the death occurs out of the United
Kingdom, [3] servants’ wages, not exceeding two months’

wages to each servant ; [4] household expenses incurred with-

in a month before the death, or after the last issue of pay to the
deceased, whichever is the shorter period. “The surplusonly,’?

the 5th section states, ‘“ of the personal property of an officer

or soldier dying on service, remaining over after payment of
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prefereﬁtial charges, shall be considered personal estate of

E. Sarstepr thedeceased, with reference to the calculation of probate duty,

AND ANOTHER
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or of any other tax or percentage, or for any of the purposes
of administration or distribution,” so that that]section is
important in this way, showing that the surplas means
whatever personal property is left remaining over after pay-
ment of preferential charges. If, therefore, we take it that
the whole of the preferential charges were paid by the widow
as we are bound to take it [in accordance with the evidence
contained in the report of the committee], the whole of the
property remaining in the hands of the committee was
surplus. - Now, the next section to which it is important to
refer, is Section 7 : it says that, “ immediately on the death of
an officer or soldier on service, such committes of officers as
may be prescribed by Royal Warrant, according to the
circumstances of different cases, hereinafter called the
Committee of Adjustment, shall secure all such of his effects
as, where the death occurs in the United Kingdom, are in
camp or quarters: and where the death occurs out of the
TUnited Kingdom, are within the station, colony, or com-
mand.” Now, we are willing to assume for the defendants, for
the purposes of this case, that this money lying in the Agra
Bank in the city of Bombay was within the command, and was
such property as the committee of adjustment might have
secured under this section. The committee, it appears, on
the 28rd December 1868 wrote to the Military Secretary to
Government, Colonel Macdonald, to ascertain whether, on the
widow paying the preferential charges, the i)roperby of the
deceased, John Osborne, might be made over to her, and were
informed in reply by the Military Secretary to Government
that that could be done. Now, we fail to find any anthority in
the Act for doing what the Military Secretary to Government
imformed the committee of adjustment might be done. We
think that the contention that the property in the hands
of the committee of adjustment, inasmuch as they had not
paid the preferential charges, could not be regarded as sur-
plus, is not sustainable. We think that the whole of the
property in their hands, after the preferential charges were-
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paid by them orthe widow.or the next of kin, would be sur- 1875,
Plus, and being surplus must be disposed of as the Act 5, Sarsreo
directs. The 10th section states how the surplus is to be NP ANOTHER
disposed of. It is this :~—The Committee of Adjustment %Hh }?GII;»:
shall, according to the c1rcumstances of the case, remit or !
lodge the surplus aforesaid to or in the hands of such pay-
master or officer or person, ab such time or times, in such
manner, and together with such aecounts, vouchers, reports,
and information as may be prescribed by Royal Warrant.”
Then we turn to the Royal Warrant. The clause of the
Royal Warrant applicable to such a‘case as the -present; is
Clause-17, which is as follows:— Where the death oceurs
in India, the deceased not being a soldier of Her Majes’oy’é
Army ”’—(which was the case here ; he was in Her Majesty’s
Indian Army ; the distinction is taken throughout the Act)—
‘ the Committee of Adjustment are to remit the surplus to
the Military Secretary to the Government of the Presidency
in which the deceased was quartered.” Then it may be said
that they being so directed by the Royal Warraiit, if the
Military Secretary authorized the payment of this money to
the widow; that would be a sufficient protection to the Agra
Bank for paying to'her the money in their hands ; but the an-
swer to that is, that what the Military Secretary has to do, is
expressly provided by the Act. TtisinSection 12. We here
find the same term “ or other officer or person ” as isused in
the 10th section. This is what the 12th section says :—
« Where the death occurs in India,the deceased not being a
soldier of Her Majesty’s Army, the following provisions
shall take effect :—(1) The paymaster or other officer » (that
is,the Military Secretary) “ or person aforesaid shall,as soonas
may be, after receiving the surplus aforesaid, publishsuch no-
tice (stating the amount of the surplus, and other particulars
respecting the deceased and his property,) as may be pre-
scribed by Royal Warrant, together -with a notice stating
that all claims by creditors against the property of the de-
ceased are to be lodged with such paymaster or other officer
-or person, who shall retain the surplus for two months after
the ﬁrst publication of such Gazette notice aforesaid, and
B 622—-m
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shall receive and record all clains lodged with. him accord-

B. Sarsteoringly. (2) If claims are so lodged, not exceeding in the -
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whole such absolute amount or such proportion of the sur-
plus as may be preseribed by Royal Warrant, according to
the circumstances of different cases, then such paymaster or
other officer or person shall, aﬁ the expiration of the said two
months, proceed to discharge the demands of the claimants
who have lodged claims with him, unless under the special
circumstances of the case of the deceased it appears to him
inexpedient or unjust to do so”’ (but nothing of that kind
seems to have been dome in this case by the Military Sec-
retary).  “(3) In that case,or in case the claims lodged
exceed. in the whole the absolute amount or the propor-
tion aforesaid, then snch paymaster or other officer or person
shall, without discharging those claims, or any of them,
transfer the surplus aforesaid to the Administrator General
for the. Pre&dency (4) Where such paymaster or other
officer or person does not so transfer the surplus, he shall
dispose thereof, or of so much thereof as remains a'fbe‘r'the
discharge of any claims, as follows :—Where the amount
exceeds £100, he shall pay it over to the represensative
of the deceased in India, if any; where the amount does
not exceed £100, it shall not be necessary for any pur-
pose that representation to the deceased be taken out in
India, but if representation is taken out there, such pay-
master or officer or other person shall pay the amount
over. to the representative in India ; where the amount does
not exceed £100, and representation in India isnot taken
out, such ' paymaster or other officer or person shall dlspose
of the amount, or part thereof, in Indis, (in such mpanner as
may be prescribed by Royal Warrant for such cases,) for the
benefit of the widow and' of the children or othernear rela- - .
tives (if any) of the deceased, or of some of such persons;
being in India.’” It isvery clear that the Military Sec‘re-'
tary, or paymaster, or other officer, where the assets excee&
£100, has no authority to make any payment either to the
widow or next of kin unless they are creditors, and here ‘the
assets did considerably exceed £100. They seem o, have
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amoimted toabout Rs. 16,000. There was not that amount 1875
in the bank, but the ba,nk had upwards of Rs. 4,000 belonging E. Sarsrepr
to the deceased. - We do not find that the Military Secr etary 70 A7 OTHER
has in any lespect followed the course prescribed for him. %ﬁ* If“lfffi
, Lp

We have no evidence that he apubhshed any notice, no’ evi-

dence that he proceeded to discharge the demands of the
claimants, and we have no evidence that he made the moneys

over to the Administrator General : in fact he did not. That

would seem to have been his proper course if he had assets

in his hands which he had not applied in payment of debts.’

The very provision that, in cases where the assets were less

than £100 payment might be made by the proper authority to

the widow or next of kin, is an exclusion of the right to make
such payment in any other case, unless they claim as repre- |
sentatives. I now go back to Section 8. The argument is

that, unless thé preferential charges are paid immediately on

the death by the widow or next of kin, and before the com-

mittee of adjustment have taken .any steps under Section 7,
‘they will not be bound to retire from the representation,

but that does not appear to us to be the true construction of-

Section 8. We think that whenever the preferential charges

are paid, the intention of Section 8 is that the committee of -
adjustment ghall not further interfere in relation to the pro-

perty. Now, the word ““ further > has been relied upon as
referring expressly to Section 7, but the word  interfere s

coupled with it, and ¢ interfere” is a word of very wide

extent. It would include either a collection of assets or a-
distribution of assets ; ei\'bhgr would be an interference, and

we think that, as soon as the preferential debts had been paid,

‘the committeo of adjustment must, except for the pur-.

pose of reporting, be regarded as%functi officio, and that they

ought then to have made over whatever property they had,

which would come under the denomination of surplus, to the

Military Secretary to Government. ‘We have already stated

that the Military Secretary is the ¢ other person-’’ pointed
-out by the Act. Thereis no authority for him, when the

assets exceed £100, to pay to the widow or next of kin ex-

cepb. npon letters of administration, probate, or certificate
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of administration—some authority, in fact, which is sufficient,.

E. Sarsrepr However, it is said that thls Act 1s S0 very obscure and
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ambiguous that, inasmuch as the committee of adjustment
appear to have been acting up to the 18th of March 1869, the
date on which they sent in.their report, that fact would
entitle us to suppose that the committee were authorized to

. direct the application of the money in the hands of the Agra

Bank for such purposes as they might think proper, and
that, if both parties acted bond fide.(and there was no reason
to suppose the contrary), the bank would be justified"in

' paying the money over by order of the committee of ad-

justment. Now, we do not think that that is a sound’ argu-
ment. We think that the very fact, that such a letter as that

“of the 12th January 1869 was written hy the president of

the committee to the bank, was sufficient to warn the latter
that the period had arrived when the civil law stepped in to
regulate the case ; notifying, as it did, that the committee
‘had denuded themselves of tle property of the deceased
completely, and made it over to the widow. It is true that -
they said they did so under the authority of the Military
Secretary to Government, but he had no power under the cir-

-cumstances to confer such authority, and they had nothlng

left on which they could operate, The mere fact that their
report remained unmade, did not leave them an existing
body for the purpose of dealing with the assets. Section
22 has been relied upon for the protection of the bank in
-gonnection with "the order of the Military Secretary. This
section, is as follows :— Any property of an officer or
soldier dying on servige commg, under this Act, to the
hands of any paymaster or other officer or person, shall
not, by reason of so coming, be deemed assets or effects at

~ the place in which that paymaster or other officer or person
is stationed or resides, and it shall not be necessary by rea-

son thereof that representation should be taken out in respect
of-that property for that place, When, under this Act, any
such property is to be paid or delivered over to the repre~
sentative of a deceased officer or soldier or other pelson en-
titled to receive the same-—if such payment or deliver y 15 bo -
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be made in"India, then the Military Secretary to the Govern- _ 1875.
ment of the Presidency in which the deceased was quartered ; E. Sarsror
AND ANOTHEK
and if such paymentisto be madeelsewhere thanin India, then .
the Secretary of State for War, or the Secretary of ‘State for gfﬁ;}eﬁg
India in Council, as the case may be, may order that such ‘
property be transmitted to any other place where the same
can be more conveniently paid or delivered over as aforesaid;
and the obedience to any 'such ¢rder by any paymaster or
other officer or person in whose hands such property is, shall
be a sufficient discharge to him, and he shall not be liable in
any manner by reason of such property having been in his’
hands and having been transmltted under any such order.”
The first thing that strikes one here is, that the payment
which this section contemplates is a payment to the represent-
ative of the deceased officer or soldiér, and there has been no
payment on this casetotherepresenfative. The representative,
wo find in the Act, means any person taking out represent-
ation. It means the person armed with probate, letters of
administration, or-certificate of édministr&tion, 8o that - that
section cannot possibly protect the bank even if they came
within the words ““a person.’’ Bubt we very much doubt
whether the bank does come within these .words. A special
meaning is given to them. It will be found in the 10th sec-
tion. It means paymaster, officer, or person designated in
the Royal Warrant ; and the person designated in the Royal
VVarra,nt in this case for reoelvmg assely is the Military
Secr etary {0 Government. But, even if the words did cover
the bank (it is unnecessary for us to determine that), the pay-
ment referred to is to a representative, and the bank, there-
fore, can claith no protection under it. Lastly, we come to Sec-
tion 35, which says : ¢ Every payment, or application’of money
and every sale or other disposition of property, made by the
Secretary of State for War, or by the Secretary of State for
India in Council, or by any Committee of Adjustment, or by
any paymaster -or other officer or person, in pursuance of
this Act, or of any Royal Warrant for carrying this Act into
_effect, shall be good and valid as against all persons whoms:
goever; and every such Secretary of State, and every officer



280

1875.

BOMBAY HIGH COURT REPORTS.

belonging toany “such commlbtee, and every such’ ‘paymaster, k

E. Sarstept officer, or person as aforesaid, shall be, by virtue of this Acb'
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absolutely discharged from all liability in respect of the -
money or other property so paid, applied, or disposed of,”’
It is a payment or application of money in pursnance of
the Act which is spoken of..  Weare willing, as far as this suit
is concerned, to give this section—without saying that is the.
true construction to give it—the most liberal construction
it can bear, which would be that these words mear any pay-
ment, application, or act bond fide believed by the party
paying it to be in pursuance of the Act, albeit really it might
notbeso. But there can be no bona fides where there is care-
lessness—where there is such carelessness as amounts to
positive negligence. Here, if the bank lad looked into the
Act; they would have seen that neither the committee of ad-
justment nor the Military Secretary to Government had any
right to make over these assets, exceeding, as they did, £100
in value, to the widow or next of kin, unless they were armed

with .probate or letters of administration, or a certificate of

administration, for the direction is positive as to what is to
be done with the assets. Whether the preferential charges
were paid or were nob paid, there is no anthority in the Act
for the payment over by either the committee of adjustment
or the Military Secretary to Government, of the assets, or
any portion of them, to the widow or next of kin in such a
case as the prefent, unless they filled the character of
creditors, prefelentml creditors, or representatives. This
was not the case here ; and, although the widow mlghf:
have become the representative if she pleased, she did not
do so, and was not in the position of the exectutrix in the
case of Pemberton v. Chapman (c), which has been cited.

"The executrix "there, even though she had not taken oub

probate, had authority under'the will. Here the widow was
quite dlfferenﬂy situated, having no. authority -whatever.
For these reasons we think that the decree of the léarned
Judge must be reversed ; and as the plaintiffs have. behaved

{c) 7 Kl and BI, 210,
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very moderately in claiming only two-thirds of the deposit, 1875

we think they are entitled to recover two;thirds of the sum E. Sansteor
paid over to the widow, with simple interest at 5 per cent *™°/NOTHER
from the date of such payment till payment by the Bank to Eg; ;?Gfﬁ
the plaintiffs. 'We think, too, having regard to all the circum- T
‘stances of the case, and especially to the fact that the bank

displayed such very great readiness to arrest the second

plaintiff, by issuing éxecution against him on. the decreeof the-

Division Court, and bringing him down all the way from
Jamalpore to Bombay while an appeal was actually pending,

the plaintiffs must have all their costs in both Courts. The

decree ~will be for the plaintiffs-for Rs. 3,444-15-8, with

interest at 5 per cent per annum on Rs. 3,242-4-10 from the

11th February 1869 until judgment, with costs of the suit

and appeal, and interest on the judgment at 6 per cent per

annum until payment.

Bayrey, J. :—1T entirely concur in the judginexllt and in all
the remarks of my lord.

—_—————

[APPELLATE Crvin JurispicTioN. |

Special Appeal No. 816 of 1872. A:)%‘lzg

~ Smrvsr Ha'sam and others ...(Defendants) Appellants.
Darv Ma'var Kaosa'.........( Plaintiff ) Bespondent.

Bbmbdy‘ Minors' Act XX. of 1864, Section 1—Bengal Minors’ Act XI. of
1858, Section 2—Age: of mujority—Charge of minors’ property—C’usto’mv
_ among Khojds—dJoint Hindu family.

" Under Act XX. of 1864, Section 1, it is the charge of a minor’s property
and not the property itself which shall vest in the Civil Court—a distine-
tion which hasbeen overlooked in Bii Kesar v, Bdi Gangd (8 Bom H,C. Rep.
A. C.J-39). '

The meaninig of the st Section of Act XX. of 1864, when regarded in
connection with the sequel thereof (which prowides, for the information of
the Civil Court, no such means, regarding the deaths of persons leaving

*infant children, as would enable the Court to act ex mero motu in every
such case), is that the care of the persons of all minors (not being European
" British subiects) and .the charge of their provertv shall be. as exvressly
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