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Stamp—Document—Evidence— Act XVIII of 1869, Sections b, 18and 28,

A document, which by law reguires a one-anna adhesive stamp to be
affixed, must be received in evidéuce, if, at the time-of its being teadereq, it
bears the requisite stamp, even though such stamp has been affixed subse-
quently to the execution of the document. ‘ )

YHE plaintiff sued on an account adjusted in his book
and signed by one of the defendants, and on three
subsequent‘adjusbments; founded on the first, and contained
iy three letters signed by the same defendant. * At the

hearing before Pinhey, J.,

Inwerarity, who with -~ Pur coll appeared for the plaintiff;
put in evidence the adjustment in the plaintiff’s book, which -
was then duly stamped with a one-anna-adhesive stamp..

Badrudin Tyabjs, who with Farran appeared for the defend=
ants, in cross-examination of the pla,ilitiff, elicited the fach
that the stamp was not affixed at the time that the signature
to the adjustment was taken, but was affixed by the plaintiff .
himself some time subsequently to'the adjustment. »

' In his address to the Court, Badrudin Ty yabjt contended
that, the stamp having been affixed subsequently to its exe-
cution, the document was. not properly admissible in evi-

‘dence, and ought not to be considered by the Court.-

Im’ewmfy called the attention of the Court to an unreport-
ed decision of a Full Bench of the High Court in the case °

of Pun]a Pallan v. Shekh Adam and another.

PINHEY, J.:—1I certainly was not aware of the existence of
such a decision, * However, that being the decision of a Full
Bench of this Court, whatever may be my own opinion

* L'consider that, sitting alone in a Dlvmon Court, I am
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bound by it. I must, therefore hold that the ad]ustmen{-,
in his book, relied on by the plaintiff, is properly admis-
S\ble in ev1dence

Note. ——The case referred to was that of Punjd Pallan v. Shelh Adam Ab-
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dula and Baba Saheb Bisla, Cause No. 11315 of 1872 in the Bombay -Court of ax Gora's,

Small Causes, referred by, J. O'Leary, First Judge, for the opinion of the
High Court tinder Act IX. of 1850, Section 55, om30th August 1872, with tke
followmg statement :— -

“ This case was originally heard on the 16th July 1872 by the Fourth
Judge of this Court, sitting under Section 23 of Act IX, of 1850, and was
non-suited by him under the following circumslances :—

.

% The plaintiff produced in support -of his case adocument { a copy
translation of which, marked A, is annexed) the first entry of which, under
Act XVIIL of 1869, Schedule I1., Clause 5, required a stamp of one !:mna
"When it was for the first time tendered in evidence before the Clourt on'16th
-July, it bore an adhesive stamp of one anna in value ; but inasmuch as the
-game document had been, on a previous occasion, produced.before the same
Judge, and it then bore no stamp, the Judge held that, under Section 28 of
. the Stamp Act,; the document could not be received in evidence, inasmuch ag
it had ‘been stamped ‘subsequent to the execution thereof’. The fact
of the docnment having been thus stamped after its execution, was also
admitted by'the plaintiff. '

““The, plaintiff, being unable to substantiate his caée without the docu-
ment in question, was non-suited.

“On 30th July 1872 the plamtlﬁ apphed to the Bomb-zy Court of Small
Causes, conslstmg of the First, Third, and Fourth Judges, for a new trial
on the ground that the learned Fourth Judrre was wrong in rejecting the
document A,

‘ The saidl Court ordered a rule nisi to issue on the said application for a
new ‘trial, which order was, on 13th August, made absolute. But the
Judges, “entertaining doubts upon the question of law involved in the case,
made the said judgment (that the rule be made absolute) cbntiﬁcrent upon
the opinion of the High Court on the fo]lowmfr case, which they now beg’

_to state to the High Court.

““When a'clocument, which under Act XVIII; of 1869 requires a stamp
of one anna, is tendered in any Court, and, at the time it is so tendered, bears
the requisite stamp, but it is witkin the knowledge of the Court that such

a stamp was affizsed fo'the document subsequent to its execution, is the -

Court at liberty to receive the document, or is it bound to reject it 7 .

“* In support of the ruling of the Fourth .Tudge at the hearing, Section 28 of
the Starp Act is relied on as containing an absolute probibition of the stamp-
as it took place in the present case, and Section 29 of the same Act would
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1875. = appear to attach a criminal penalty: to the act of stamping'as aforesaid,
+=—————=— TT'he principle also laid down in De Begnis v. Armslead (10 Bing. 1(.)7) and
Bﬁi\}]}i‘;m Ferguson v. Norman (6 Scott 794), namely, thap any contract which is made
GorPAL penal by any statute is void, may perhaps, by analogy, be applied to the

v . Dresent case, and the stamping of the document in violation of Section 28 of
Yli&;ggpfm the Stamp Act may be treated as a nullity, Holding the stamping after exe-
cution to have the effect of making the document admissible, would also

appear to open a wide door for frand on the revenue, and would apparently

result in this, that the Civil Courts would recognize and sanction the doing

of an act declared by the Legislature to be criminal,

“On the other hand the Judges entertain doubts whether, under the
peculiarwording of Section 18 of the Stamp Act, a Court is authorized to reject
adocument presented to it under the present circumstances. This appears
to be the only section giving power to a Court to reject, for want of stamp, a
document otherwise legal evidence in the cause, The language of that sec-
tion seeins exclusively to refer tothe state of facts at the time the document
s prodoced in Court.  The words ‘unless it shall be stamped according to
the law in force at the time of its execution,” or any equivalent, seem to be
studiously avoided, and some of us entertain doubts whether, when a docu-
ment, when presented to the Court, ¢ bears a stamp of .a value not less than
the amount of the duty with which it is chfnrtreable, &c,.” we have any power
to reject' it. In other words, we doubt whether we have any right to
eonstrue Section 18 as if it contained the words ‘unless it shall have been
stamped aceording to law. It has been snggested that this forhn of Section
18 was adopted in order to avoid the exclusion of certain documents which
bore a stamp of sufficient value, but were not stamped ‘accordiag to law,’
e. ., promissory notes payable on demand, executed prior to the present
Act, bearing an adhesive stamp of one anna instead of an 1mpressed stamp of
the same value.

- “Tt appears also not unworthy of notice that if the &ﬂixinn’ of a one.anna
sta,mp on a doeument sub@equent to its execution be a nullity, the law is con-
stantly violated, even by the officers actually engaged in the collectlon of the
public revenue, It is believed to be their practice to sign, and in every
respecét execute, receipts for taxes in large numbers on unstamped paper, and
only to affix the stamp on paymont of the 1 money

“ Under these circumstances we respectfully request the opinion of the
High Court on the questxon stated above.”

The first entry in the document A, 1eferred to in the foreﬂomv st’tte-
ment, was as follows 1w

“The account of Musﬁalman Shekh Adam hekh Abdula and Ababin Baba
Saheb Bisla, the two individuals, for ‘Samvat year 1978 the 18th day of

cbruary 1872, the diy of the week—Sunday,
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of the year 1872, the
balance of- the old ac:
count; the money in re-

* speet of rice is s, 120-
12.0." Page 134,

Shekh-Adam bin Shekh Ab-
dula X his signature,
Agreeablyto what is writ-
ten above, Rs, 120-12-0,

The hand-writing of Ahmed
bin Suleman Khunad-
kar; this is written at the
request of the parties,”

120-12. Aba bin Baba Bisla, his si8-

nature, Agreeably to what
is written ab0ve, Rs.”

’the reference was considered by a Full Bench consisting of Sargenb Mel-
-vill, and Green, JJ., neither of the parties being represented by counsel, and
the following was the judgment of the Court delivered by

SARGENT, J. :—Weareof opix;ion thatthe document shot;ld have been receiv-
“ed in evidence. Tt is not excluded by the terms of Section 18, and although
perhaps excluded by the spirit of the Act, asshown By the express prohibi-
“tion against stamping such a document, after execution, contained in See-
tion 29, coupled with the wording of Section 26, gtill it is not so by the
letter of the law. . .

The rule as laid down by Lord Cairas in Partington v. Atiorme y Qeneral
{L.R.4H. L. 100; see p. 122), when discussing the constructxon of fiscal
legislation, is applicable to the present case.

B 629~

120-12. The 18th day of February 5=
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