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that the plaintiff knew that he had no real claim against the . = 1875.
defendant when he brought his aotion in the High Court (& Varasa's
very different plea to that relied on by the District Judge). SH“;,_LAL
We must, therefore, assume that his claim was honest, and Va;‘;iﬁ?; ‘
that the compromise was made bond fide. The agreement

was a pezfeotly reasonable one ; the plaintiff- consented to
' forbear prosecuting what he considered. to be a good claim,
" and the defendant obtained the advantage of escaping from

the annoyances attending a law-suit. The plaintiff’s forbear-

ance to continue his suit constitufed a good consideration ;

in the absence, then, of any allegation, in the written state-

ment, that the plaintiff did not bond fide believe, In his first

suit, that he had a fair chance of success,—in other words,

that his claim was fraudulent,—it was immaterial in the suit

now before us whether that claim was good or bad.  There-

fore, assuming that the plaintiff did contumaciously refuse to

give evidence—a point on which we express no opinion—it

was clearly not on a material fact in the case, and we must hold
_that it was a wrong exercise of the discretion givento Courts
. under Section 170 of the Code of Civil Procedure to reject
on that ground the plamtlff’s claim, We, accordmo'ly, re-
verse the decrees of the lower Courts, and award the claim
in full with costs thronghout on the respondent,

Decree reversed and-claim awarded.

[Oricixarn Crvi Jurisoioriow, ]

Suit No. 848 of 1875. Tuly 19.

HORM st Karsewr and others ............... Plaintiffs.

\/V G. PEpDER, Mummpal Commlssmner,
" and another .......cccciiiienien

}Defendants.

'Injunction——Bombay Act {II. of 1872—— Town dut J—;“ sz'rits”— Toddy.

Quere—Whether the Court ought to interfere by way of mJunc’mon with
‘the exercise of a right, or alleged right, of officers of a municipal body
to levy taxes and dues.

Toddy-juice, whether in n afermented or unfermented state, is not “spirits”

 within the'meaning of Bombay Act ITL of 1872, and is, therefort ¢, not liable,
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on importation inte Bombay, to a town duay of As. 4 per gallon 1mposed

"~ on spirits by Schedule B of that Act.

HE plaintiffs instituted a suit against the defendants; as
W.G, PLDLDR T

Municipal Commissioner and Acting Municipal Com-
missioner of Bombay, for the recovery of damages sustained
by the plaintiffs by reason of the defendants having levied a
town duty of As. 4 per gallon on the pl'untlffs toddy—gmce
imported into Bombay from Bhéndup.

Farmn, on behalf of the plaintiffs, on the 13th July 1875
obtained a rule nist calling on the defendants to show cause .
why they should not be restrained from levying such duty.

The rule came on for argument before Grenx, J., on the
15th July 1875, when ' '

Tnverarity on behalf of the defendants showed cause.
Toddy is commonly known as “ spirits *’, and is so described -
in Regulation XX1. of 1827, Section 54, Clause 2. The pre-
amble of that regiilation shows that one of its objects was to
prevent intoxication ‘amongst the people. Our affidavits
show the intoxicating properties of fermented toddy, that
fermentation has almost invariably setin before the pots are
removed from the trees, and that, on the fermentation set-
ting in, the toddy immediately acquires intoxicating proper-

ties. Toddy, therefore, being known as spirits, and adapted

for the purposes of intoxication, must.be tonsidered to be
gpirits within the meamn g of Bombay Act III. of 1872, and,
consequently, the town duty has been rlghtly levied on it.

Jardine in support of the ruIe.—ReguIa’mon XXI. of 1827,
Section 54, is not embodied in the Bombay Municipal Act,
and the definition of toddy as a spirit in the Regulation is for
the purposes of the Regulation only. The care with which
in that Regulation and in Act XVIIL of 1853, Section 15,
toddy is specially included among spirits, shows that in the
ordinary acceptation of the term toddy is not a spirit. - The
two properties of being fermented and being intoxicating, do
-not of themselves constitute toddy a spirit; otherwise-beer
would be a spirit ; but a duty distinct from that ow spirits is
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specially imposed on beer by Schedule B of Bombay Act IIT, . 1875.
of 1872. There,being-no,deﬁn‘itioh of spirits in that Act, Hormass
the ordinary definition must be accepted, viz. “an inflam- ARSI
‘mable liquid produced by the process of distillation.” The W.G-Propr.
Act, imposing' a duty on the subject,» must be construed

strictly againgt the Government. A duty of As. 4 per gallon

on toddy would be prohibitive.

" On the 19th July 1875 the following ]udgment was deli-
vered by

GrrEx, J. :—By Section 114 of the Bombay Mummpal AcL
AII. of 1872 it is enacted, “ Duties at the rates €pecified in
the Schedule B, annexed to this Act, shall be leviable in
_ respect of the several articles therein specified when import-

ed from any place into the city of Bombay. The said duties
shall be called Town Duties, and $hall be leviable in addi-
tion fo any Customs duties prescribed by law.” In Sche-
‘dule B are contained, amongst others, the following arti-
cles :— Wines and spirits, rate per gallon 4 annas’’; « Beer,
rate per gallon 6 pies.” v

The plaintiffs are the administrators of one Karset]l Kévasji

‘ Ashburner and the defendants are, respectively, the Munici-
pal Commissioner and Acting Municipal Commissioner for
the city of Bombay. The plaintiffs. claim} as administrators

- of the said Karsetji Kdvasji, to be owners of certain lands in
the villages of Bhindup, Navar, and Conjurém, in the island
of Salsette, under a grant to their predecessor in title by the

* President and Governor in Council; of Bombay, under date
the 7th September 1803. By ome of the articles of this
grant, after reciting that the Hon’ble Company had exercised,
and then exercised, the right-of taxing certain brab frées
growing on the lands so granted, it was agreed on the part
of the Company to relinquish all property in the brab and
other trees situate on any part of the said lands in favour of
the grantee, his heirs, executors, administrators, and assigns,
The plaint alleges that the deceased Karsetji Kdvasji (and, -
as appears from the grant of letters of administration to the
plaintiffs, his decease took place on the 9th February 1875).
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* had, préviohsiy to the month of November 1874, been in the -

habit of cansing the juice called toddy to be drawn from the
brab and wild date trees (amounting to many thousands+in -
number) growing on the said lands, and bringing the same
to a distillery at Bhéndup and therein distilling from such
juice a spirit called * arrack . That in October 1874 the
deceased, Karsetji Kévasji, ceased to distil spirits from .
the said toddy, and under an agreement entered into with
one BEdulji Hormasji and one Pestonji Néndbhoy, of Bom-
bay, began to 1mp01t a considerable portion of the toddy
drawn from his said trees in its natural unfermented state
into the city of Bombay; but the said toddy was for that -
purpose pub into casks; which were conveyed from Bhéndnp
to Bombay by the G. L. P. Railway, and that a large quanti-
ty .of guch toddy was thus imported by the said Karsetji
Kévasji into Bombay in'the months of November and De-
cember 1874 and during the early portion of the month of
January 1875. -On the 2nd February 1875, the plaintiffs
further allege, the. Railway Company refused to deliver to
the consignees at Bombay certain casks of unfermented
toddy which had been sent by the said Karsetji. Kévasji
from Bhéndup to Bombay, except,on payment of town duty
at 4 annas a gallon ; that in sorefusing the officers of the
Railway Company stated they were acting at the instance and
under the orders of the Muxﬁcipal Commissioner, who had
classed toddy-juice, for the purpose of levying duty on it, with
other country liquors. The plaintiffs further allege that, since
the death of the said Karsetji Kévasji, and on the 19th
April 1875, they caused another cask of toddy-juice to be
sent by the railway from Bhéindup to Bombay, but that
delivery was refused, except on payment of a town duty of -
4 annas per gallon. . From the correspondence annexed to
the plaint it appears that the first defendant, the Municipal
Commissioner, and his successor or locum tenens, the Acting

'Commissioner, contend that, under Section 114 ‘of the Bom-

bay Municipal Act 1872, and Schedule B to the same Act,
they are entitled to levy 4 amnas per, gallon as town duty on
toddy-juice imported into Bombay as being  spirits 7. - The
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plaint prays (amongst other things) that the plaintiffs may  1875."
be declared entitled to import toddy drawn from the trees Homarass
upon the said estate at Bhindup into the city of Bombay KA?ET‘H
without being subjected by the defendants to the payment V-G-PrpoER,
of town ‘duty upon the same, and that the defendants, their

servants, and agents, may be restrained by injunction from

levying town (iuty 11poh the toddy imported by the plaintiffs

into the city of Bombay from the said estate at Bhandup.

On the 13th July, instant, a rule was granted by this Court

cmlhno upon the defendants to show cause why they, their

. servants and agents, should not be restrained by injunction’

from levying town duty upon the toddy imported by the
plaintiffs - into the ecity of Bombay from the estate at Bhin-

dup in the plaint mentioned. " On the 15th July, instant,

the said rule came on to be argued.

Had any obJectlon been made by the defendants on.the
- point, I should, as at present advised, have had considerable
difficulty in holding that such a case as the present is a.pro-
per, or perhaps even an admissible, case for the Court to inter-
fere in by way of injunction. * I have not been able to ﬁnd
-any precedent for a Court of Equity issuing an injunction
"against officers of Government exercising a right, or alleged
right, of levying taxes or rates. - The dicta in. the cases of
Ellis v. Barl Grey (o}, Rankin v. Huskisson (b), Hill v. Rear-
don (o), and Felkin v. Lord Herbert (d), furnish examples of
the cases with their limitations in which the Court interferes
by injunction against officers of Gover mment. On the other
hand, the Anon. case in 2 Ves.-620, and 4 torney-Geneyal v.
- The Mayor of Inc]eﬁel_cl (e), seem to show thata Court of Bquity
has jurisdiction by way of injunction over a municipal
-authority to a certain extent with regard to the levy of rates.
“However this may be, no objection was made on this ground
on the part of the defendants in showing causé against the
rile. It is very possible that they are content to have
the matter determined in as speedy and simple a manner as
‘possible, and the question here is in itself one that may Do

(@) €Sim. 214  (5) 4Sim 13 () Jac. 84, S. C. 2 Russ. 608,
(d) 30L.J.Ch.604. (¢) 11Beav. 120, '
B 622—d
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as well decided on a motion for an injunction as in a suib
grounded on a claim for money had and received, or what in
Hingland might have taken the form of an action-of replevin.
Assuming, however, that this Court has jurisdiction to inter-
fere by way of injuncticn in such a case as the present, the
simple question is, has the Municipal Commissioner a right
to levy a town duty on toddy-juice imported into Bombay as
being “spirits” ?  The affidavits filed on behalf of the defend-
ants are mainly directed fo show that fermentation takes
place in.toddy-juice at a very much earlier point of time after
it has ‘been drawn from the tree than the affidavit filed on
behalf of the plaintiffs allow, and that, so soon as the process

‘of fermentation has commenced, toddy-juice begins fo have

intoxicating properties. This evidence is intended, I pre-
sume, to show ‘that, having regard tq,the necessﬁu*y lapse of
time océupied in collecting the juice fromthe trees at Bhin-
dup, in putting it iuto casks and in the fransit of the casks
‘to Bombay, the toddy-juice whon it arrives at Bombay must
be in a considerably advanced stage of fermentation, and so

becomes an intoxicating liquor.« In the affidavits of Dr. Weir,

"Health Officer of the Municipality) and Mr. Wilson (Analy- )

tical Chemist), filed on behalf of the defendants, I find it stat- .
ed that toddy-juice, completely fermented, would contain from
5 to 8 per cent..of pure spirit. The argument of the defend-
ants, on this part of the case, seems to be that, because this

“toddy-jnice when it arrives in Bombay, say, at least, four or five

hours after it has been drawn from the trees near Bhindup,
must be in a considerably advanced stage of fermentation and
posseds intoxicating properties, therefore it is spivit. I do not
follow this argument. Wine and beer are both fermented
liquors'and inﬁoxicdting, and yet are not spirits. It is quite
clear to me that to constitute  spirits ”’ something beyond fer- -
mentation and the pAossession of intoxicating properties must
be found. ‘Regulation XXI. of 1827, Chapter XI., infituled -
“Rules under which spirituous liquors are allowed to be manu-
factm ed at stations subordinate to the Presidency of Bombay

- and duties to be levied thereon,” has been relied on by the

defendants as showing that spirits ought to be held to include
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toddy-juice: In Clause 2 of Section LIV. it is provideds*The
term ¢ spirit > or spirituous liquor” is to be understood to in-
clude toddy in'a fermented state.””  So,again, by Section 15 of
Act XVHL of 1853, intituled ““An Act for regulating the sale
of spirituous liquors, &e., in cantonments,’”and which recibes
that “ it is expedient to regulite the sale of spirittrous Ii-
quors, wine, and_ intoxicating drugs within military canton-
ments, it is provided that in the eonstruction of that Act

¢ the words ¢ spirituous liquor > shall include toddy in a state
of fermentation or after it has been fermented.” Bub the
very fact of it being considered necessary expressfy to pro-
vide that for the purposes of those enactments {which are
very different to the purpose- of the Bombay Municipal Act
of 1872 in authorising the levy of town duties) spirit or spiri-
tuous liquor shall include fermented toddy-juice, seems to
‘me rather to show that em vi fermini and in common parlance
toddy-juice even when fermented: is not “spirits . ‘Beyond
this it ‘does not seem: ‘to me thap Reguldtion XXI. of 1827,
Ch&.rpfel‘ X1., has any bearing on the present case, as the
question here is whether a town duty can be imposed on
‘dmported toddy-juice under Bombay Act ITI. of 1872, as be-
ing spirits when the Act contains no provision thab spiﬁts
shall be deemed to include toddy. Now, unless it is quite
clear that of itself and in common parlance (for, as I have
mentioned, we have no assistance here from an interpretation
“clause) the word sphits includes toddy-juice, the levy of
o town duby on toddv-]ulce under the Municipal Act is an
unauthorised levy. Courts of Justice, before they construe
legislative enactments as imposing any tax, due, rate, toll, or
other burthen on the subject, require, according to the well-
sebtled ru_le,applicable in such cases, that the intention of the
Legislature should be expressed in clear, unambiguous lan-
giage. “In dubio,” says Lord Brougham, in the Stochton
and Darlington Bailway Company v. Barret (f), “you are al-
ways to lean against the -construction which imposes a bur-
then on the'subject.” . The meaning of the Legislature to tax
him must be “ clear””. In the present case, however, 1 cannot

() 11CL & Fin. 590 ; soe p. 607,
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_ 1875 say that I feel evena doubt that the Word ¢ spirits ” in the.
Hormasyr  Act in question onght not to be held to include toddy-juice,
K. ARSEIIT (01 other partly or completely fermented. In the case of the
W.G.PEDDER. 4 tfosmey-General v. Builey (g) (brought to the attention of
the Court by the learned eounsel for the defendants, more I
should suppose for. the purpose of attemptmg to avoid the
effect of it than as being an-authority in his favour) the Court
of Bixchequer in England had to consider the meaning of the
“word “ spirits 77 in the English Excise Acts There, as here,
“there was the absence of any statutable” definition of the
word, and the Court had to assume that it was used in those
Acts in the sense in which it was ordinarily understood. The
point. for ‘decision was whether under those Acts  sweeb
spirits of nitre ” (which, it is to be observed, was stated to
contain no less than 80 per cent. of #incombined spirits) was
_to be included in the word “ spirits ”’, and the. Court decided
that it was not. = Rolfe, B., in delivering the judgment of the
Court, says: “ And we thmk that nothing can be taken to
be ¢ spirits > within the meaning of the 6 Geo. IV., C. 807,
( and he had before stated that he ‘assumed the W01d to be
used in that Act in the sense ordinarily understood,) « which'
does not come under the definition of an inflammable liquid
produced by distillation, either pure, or mixed only with
ingredients which do not convert it into some article of
commerce not known in common pmla.nce under the genuine
appellation of spirits.” Ttis, 1 think, essential to the deﬁmmo,n'
of spirits that it be scmething produced by distillation, i.e.,
liquid produced drop by drop from vapour. As a point of
etymology it is, I think, pretty clear that it was only by
reason of sach very material substances as brandy, rum, arnd
‘g, or rather their essential element, having onee existed
in a state of vapour, that they came to be designated by a
name in itself so inappropriate as « spirits . That** spirits ”’
is a .word properly and in common’ parlance applicable
only to & liquid produced by distillation, is illustrated by the
following description in McCulloch’s Commercial Diction-
ary :— “ All inflammable hquor obtained by distillation, as

(7) I”Exch. ch.«‘.ZSIL
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brandy, rum, geneva, whisky, gin, &c,, are comprised under  1875.
this designation;” i.c., of spirits,  So in Smith’s Wealth of ~Horsass
.Nations, B. V., Ch. 2, we find this passage-— « Fermented | KAR;\;E“:JI
liquors brewed, and spirituous liguors distilled, not for sale, W.G-P EDDER.
but for private usc, are not; in Great Britain, liable to. any

duties of excise.”

For- these ‘reasons I.am of opinidn that toddy-juice—
though, when fermented, it contains a small quantity of
alcohol (from 5 to 8 per cent.)—cannet be held to be included
under the term “spirits”. No doubt, fermented toddy-juice,
when subjected to distillation, will produce spirits or alcohol.
But alcohol or spirit may be obtained by distillation from
many other matters not only fermented liqﬁids, such as beer
and wine, but also from molasses, beet root, apples, and wood.
But these substances because they can be made to produce
¢ gpirits 7 arc not themselves “ spirits ™, '

Having, therefore, no other guide to the meaning of the
word ““spirits” as used in Schedule B, than'the consideration
of its ordinary meaﬁing within which, in my opinion, toddy.
juice does not come, the conclusion at which I have arrived ig

_that toddy-junice, whether unfermented or fermented, is not
within Schedule B of the Municipal Act, and that on impor-
tation into the city of Bombay it is not liable to town duty.
I may add that it is very improbable that the Legislature
could ever have intended by the Actin question to impose
a duty of 4 annas a gallon on toddy-juice imported into
Bombay. The object of imposing town duties was to gain
a revenue for the Municipality, not to prohibit -the import
of toddy-juice. Having regard, however, to the fact that
the outside retail selling price of foddy-juice in the island
of Bombay is little, if at all, over 8 annas a gallon, it is
evident that to exact 4 annas a gallon town duty on,its im-.
port into the island, so far from yielding any revenue to
the Municipality, would, under ordinary eircumstauces, act
as an absolute exclusion of it. " The rule for an injunction
must bo made absolute ; costs are reserved to tho hearing.
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