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Wall—T1ust—Ewcutm—I;westmené—Shmes—C’onve;szon—Lmbalet y of an
executor in Bombay fo make good the loss occasioned to Zhe estate by his
neglect to convert the shares owned by his testator. .

The rules and decisions of the Court of Chancery in Emgland, relative -

-to the duty of an executor to convert in the absence of any special dircetion

. to that effect in the will, do not, ‘without great qualifications, apply in the

High Court of Bombay, and the Supreme’ 'md High Courts of Bombay have:

. not, by any general rule or uniform practlce, adopted any Government

security accessible to a private esecutor or trustee in such _mmanner.,as to
form an authoritative G‘\IIde to him in hls admmlstmtlon of the estate.

. Therefore, where the Wlll of a Portuguese tostator contained no special
direction for conversion, nor any sufficient indication of.an intention on the
part of the testator.that the residuary devisees and/legatees should enjoy
the residue successively. in specie, so as toexempt the executorsfrom the -
duty of conversion, and the executors did not convert certain shares belonging
to their testator, which subsequently became much depreciated in value,

Held that the éxecutors “were not liable for the loss so oceasioned to the
estate of the testator.

: E/ ANOEL de Souza, a Porturruese, d1ed on the 2nd Feb-

ruary 1862, having previously made his will, bearing -

“date the 1st March 1860, by which instrument he appointed

~Antonio Domingo de Souza—his eldest son, one Francis

Fernandes, and the first defendant Ignacio Francisco de

Souza (his nephew), his exécutors. Francis Fernandes, one
of the executors, died on the 20th May 1867, -and the son,
Antonio Domingo de Souza, on the 24th July 1867. This.

i suit, for the administration of the trusts of the will, was then
_instituted by Manoel. Antonio de Souza, the grandson of the

testator and a legatee and devisee under the will, against the
surviving executor and the legal reprcsentatlves of the two

~ deceased executors, with the object of making charweable the

surviving . executor, Ignaclo Francisco de Souza, and the
estates of the deceased executors, Antonio Dommgo de
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gouza and Francis Fernandes with certain alleged breaches 1875
of trust on. the part of such executors in 1e1at1on to then- M. A. Dz

administration of the testator’s estate. ' SOUZA

Jewacro
A reference- was made to the Commlsswner to take the Prawcisco

accounts of the estate, and in the course of the mvestéga,tlon De Souza.
before him an account.No. I, entitled “an account of the
personal and moveable estate of the testator, Man oel de Souza,
deceased, come to the hands-of ‘Antonio Domingo de Souza,
deceased, late one of the .executors of the said testator,” was
exhibited by the defendants *Leopoldina  de Ga, TFrancis
“Xavier Pereira, and Joseph de Silva, as the executrix and
executors of thesaid Antonio Domingo de Souza.. To this
account the plaintiff filed a surcharge, claiming to be credit-
ed, in such account, against the estate of Antonio Domingo
de Sonza, with two sums, Rs. 4,092 and Rs. 36,046 respect-
~ ively, the first being the value of 44 shares of the Charter-
ed Mercantile Bank of the nominal value of Rs. 11,000
together with the preminm, as of the 28th February 1863, at
Rs. 98 per share (viz., Rs. 4,092), after deducting Rs. 11,000
admitted in the acdount, and the second being the value of
36 shares of the old Bank of Bombay, namely Rs. 86,000
(the nominal value of the shares) and-premium as of the 28th
February 1863 at Rs. 93 per share, but deducting Rs. 8,302 -
received in, respect of such shares by the receiver in the suit:
The Commissioner disallowed these two items of surcharge,
and at the request of the plaintiff’s solicitors certified such
“disallowance on the 23rd March 1875. The matter then
came before the Coutt in the form of a motion on behalf of -
the plaintiff to reverse or vary the finding of the Commls-
sioner on these*two 1tems as contained in his cer t1ﬁcate

Latham, for the plaintiff, in support of the motion,
Pigot, (with him Farran,) for the defeﬁdaﬁtsz contra.
- GrEex, J. :—It was contended on the'part of the plaintiff’s
counsel that the Commissioner ought to have allowed these
items of surcharge on the ground that, having regard to the
provisions of the will of the testator and to the general rule
of law applmble in this behalf, 1t was the duty of the exe-*
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cutors of Manoel de .Souza to have sold and converted the
bank shares, which the testator held at the time of his death,
within a reasonable period, say a year after such event, and,
loss having, by such neglect and by reason of the depre-
ciationin valug of the shares so retained unconverted, oc-
curred to the testator’s estate, that the surviving executor
and the estates of the deceased executors (amongst which
was that of Antonio Domingo de §ouza) were bound to
make good suchloss.

Tt will be desirable, in the first-place;, to state the provi-
sions of the testator’s will which have any possible bearing on’
the question at-issue. After bequeathing divers pecuniary
legacies and giving an.annuity to a widowed danghter  to

be paid by hi§ executors out of the-income of the residue of

his property,” the testator desires his executors to invest
Rs. 10,000 in the purchase of Government promissory notes,
and directs the income to be paid to a grand-daughter,
Angela, for life, and after her decease to her children. The
testator then devises certain specified immoveable estate
to sons and grandsons, charging certain portions of it for

ecertain religious or charitablé purposes. The only portion
.of these clauses, relating to his real estate, which may possi-
~ bly be material, is contained in the clause enabling his trus-

tees, in the case of the minority of any of the devisees, to
apply such part of the net balance of rents and profits as the

trustees think proper for the maintenance and advancement
of such minor, and ““ to accumulate the residue of the said

rents and profits in the way of cofmpound interest by in-
vesting the same and all the resulting income thereof in the -
names or name of the said trustees or trustee, with power to
vary the same at their or his discretion,” &e, The testator
then bequeaths to his trustees ¢ the sum of Rs. 20 000 in-

. vested in Government promissory notes ” upon certain trusts

for two_of his grandsons and their children. He then be-
‘queaths to his trustees “the further sum of Rs. 10,000, in-

“vested in like Government promissory notes;” upon . certain
- trusts for the benefit of cerfain great-grandsons and their

children, and * the further sum of Rs. 10,000 in like Gov-



BOMBAY HIGH COURT REPORITS, -

_ernment promissory notes ’ upon certain trusts for the
children of another grandson. The will then proceeds:
“ And as to all the residue of my property after payment of
the legacies hereby bequeathed, my just debts, funeral and

testamentary expenses, I give, devise, and bequeath the same
unto the said Antonio Domingo de Souza, Francisco Fernan-
des, and Ignacio Francisco de Souza, their heirs, executors, -

‘and administrators, upon the following trusts, that is to say,
upon trust that my said son, Antonio Domingo, shall be per-
mitted to receive the income thereof for his life, and; after
his decease, upon trust to pay the said income to my said
gmndson, Manoel Antonio de Souza (i.c., the plaintiff), for
‘his life, and, after his decease, upon’ trust to hold the said
residue and the annual income thereof for all the sons or
any the son of the said Manoel Antonio de Sounza who shall
survive him and attain 21 years, and, if more than one, in
equal shares.” Then follow provisions for the case of defanlt
of igsue of Manoel Antonio.

The will, in providing for thg,minority of persons taking
under the residuary disposition, (amongst other things) pro-

~vides that the trustees should, in the case therein mentioned

of the minority-of a devisee, accumulate the residue of the

annual income (after providing for maintenance, &c.,) of the.

share or interest of such minor by investing the same. and
the resulting income thereof from time to time in or upon
any such investments as are hereinbefore mentloned 2 The

~will, in giving express powers to the excoutors with re-

ference to getting in, satisfying, compromising, and taking

- security for, any debts or liabilities of the estate; givesthem -

authority ¢ generally to act in regard . thereto as they shall
think expedient without being responsible for any loss there-
.'by occasioned.”  Then follows a clause making the receipt
of the acting trustees ortrustee a good digcharge * for the
purchase money of premises sold or for any moneys, funds,
shares or securities which may be paid or transferred
to them or him in pursuance hereof of any of the trusts
hereof.”” The will concludes with clauses p10v1d1ng for the

appointment of new trustees,
E 622~
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Though not providing for any investment of the residus

M. A. De generally,"the testator does, as we have secn, pr ovide for the

: »OVZ{

.
Iexacio
Fraxcrsco
DE Sovza,

investment of accumulations in the case of minors taking
under the residnary disposition “in or upon any such in-
vestments as are herembefore mentioned,” thongh what thig
may refer to, is by no means clear. The only investment
specifically mentioned is Government promissory notes ;
though the testator had, according to the constr uctlon ‘
which T put on his will in a previous clause, authorized the
investment of accumulations of rents and income of wreal
estate specifically devised “at the discretion of the trustees
or trustee”. Lastly, in the receipt clanse, it will have been
observed, the testator seems to have contemplated the acgui-
sition by the trustees of something more than Government
promissory notes, as he provides that their receipt shall be a
discharge for (infer alia) “moneys, funds, shares, or securi-
ties ”” paid or transferred to the trustees, though nowhere do
the trusts of the will expressly authorize the transfer to the

trustees of shares.

It will be seen that the will contains no directions as to
the kind of securities in which the residue of the testator’s
property is to be invested, nor, indeed, except ina particular
state of circumstances, any direction at all for its invest-
ment. In fact, the only express direction as to the kind of.
investment is the one in the early part of the will with
relation to the Rs. 10,000 bequeathed to his grand-daughter
Angela. The gifts, in a subsequent part of the will, of Rs.
20,000, Rs. 10,000, and Rs. 10, 000 for certain of his grand-
sons and gre&t—orandsons are, it Wﬂl have been observed
not of sums to be invested in Goveznment securities, but of
SImS a,ppau ently already invested and held by the testator in
such securities. The power to ‘invest the accumulations of .
income of real estate, in case of the minority of a devisee, is
very general and the words “at their or his discretion”, in .
Ty opinion, refer as much to the first mvestment of such ac~/
cumulation as to the subsequent varying of such investments;
when made. This construction seems to me to follow fr0m4
the consideration that othew'isc (phatv is to -say, if thf‘
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svustees were restricted to one form of investment, viz., Gov-

ernment promissory notes) what effect could be given to M. A D

the words to. vary such investment, when there is only one
investment which can be rosorted to ? The g1ft of the residue
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.of the testator’s property to the trustees, 1t will have been D Sovza.

observed, is imaccompanied by any direction or power to
invest the same; the first trust on whmh it is to be held, is
that his son, Antonio Dommgo, shall be pﬂumtted to receive,
“the income thereof. -

In the English Chaiicery there are several rules relative

%0 the matter now under consideration. which have been es-

tablished by a course of decisions. These-rules have, how-
ever, to a certain extent been modified by a recent statute,.
as will be hereafter mentioned. Unless the residue of the
estate of a testator, after satisfying debts, can be at once
distributed to the' objects intended to take beneficially, it is
the duty of the executor-or trustee of. the will to invest such
residue on some proper security so as to yield income. In
cases where the residue is given for life, with remainders
over, it is further bis duty, in the absence of special provi-
sions, to see that the funds be not only properly invested
as to secumby, bub alsc.that the securities be of a permanent
and not perishable ot terminable nature, so that those in
remainder may, as nearly as possible, have an equal benefit,
in respect of income, as those in immediate engoyment
Where any particular securities or-class of securities are in-
dicated by the creator of the trustas the mode of investménb
intended by him, the executor or trustee will not be justified”
in going heyond such mode of investment from any belief, .
well founded or otherwise, of thereby benefiting the cestuis
que trustent. In the absence of any power expressly given by
the will, it is the general duty of an executor to adopt, as
the mode of investment, one of the Government or. bank
annuities as answering best the requisites of, security and
permanance, and the proper one to select is that in which

the Court itself has been in the practice of makmg the

investment +of the monies of suitors, viz., the 3 per cent.
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consolidated bank annnities, If property is found, at the
death of the testator, in a state of investment other than
Government 3 per cent. consolidated annuities and not corre-
sponding with that authorized by any express prov1s10n of
the will, the executor or trustee, within a reasonable time,
is bound to convert it and place it in the state authorized.
Tf no special mode of investment is expressly anthorized, it
is the general duty of the executor or trustee, by investment
of such property as is not invested at all and by sale and
conversion of such as is already invested, to place the estate
in such state of investment as the Court, as general trustee,
would place it; i.e.,in 3 per cent. consolidated annuities ; and '
the period from the testator’s death, within which the Court,’
by a rule of convenience, considers the conversion may and
ought in general to be made, is twelve months. When, how- '
ever, a residue is given to several in succession in such terms
as to indicate that the testator intended that they should -
successively enjoy the income of the property in specie and
as it was ab the testator’s death, then the duty of conversion
mto 8 per cent. ceases, and the executor or trustee may, and
is an fact bound to, retain the property, or such portion ofit -
ag wag in fact invested in the state of investment it happen-
ed to be at the testator’s death, and this whether or not
such state of investment was snch as, in other circumstan-
ces, would have been considered secure and permanent. An
executor or trustee, investing any portion of the estate in a
way not anthorized by the will and® not being a way which .
the Court itself is in the habit of adopting for its invest-
ments, is held liable to make good to the cestui que trust
any loss occasioned by such breach of duty. - Further, where
an executor or trustee is' expressly directed to convert
the estaﬁe cither 1mmedmtely or within a reasonable time,
and he ‘retains investments, made by the testator, without
reasonable excuse, he will be charged, in case of logs or de-
preciation, with the amount which such investment would
have produced if dlsposed of at the time when the Court in
the particular case, dcems that the conversmn (Ju(s)ht to have
been made. These 1u]os and principles are am‘pb 1]]115t14t-e
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ed by the cases of Howe v. the Barl of Dartmouth (a) and ~ 1875.
Brise v. Stokes, (b) and the notes to those cases in Vol. IL of. M. A. D=
‘White and Tudor’s Leading Cases in Equity. I do not find, SO;I s
however, among the cases. there cited, any case, and the Fiigéf;go
learned counsel for the plaintiff admitted that he had not "De Sovza.
been able to find” one, where, in the absence of an ‘express.
direction in the will to convert, an executor or trustee had

been held personally liable to make good the loss occasion~

ed by the mere retention of an investment held by the tes-

tator at the time of his death. The question, however, has

arisen and been discussed in several ofthe cases, and the duty

- of the executorortrustee to convert in that case also has been

laid down, butin those cases it was'not sought to fix the exe--

cutor or trustee with personal liability, but rather to appor--
tion the benefits which had arisen from non-conversion ag

between those entitled for life and those in remainder, as if

such conversion had.taken place. Though the présent case,

which is one of seeking to make the estate of Antonio

Domingo de Souza immediately liable for a neglect or omis-
" gion td, convert the shares in the old Bank of Bombay and

the Chartered Mercantile Bank, may not be exactly covered
by any actual decision, T cannot but be of the opinion that,

had the case arisen in the English Court .of Chancery,

Antonio Domingo de Souza would not have been held justi-
* fied in retaining, as he did, these shares from 1862 down to

the time, at least, of his own death in 1867. I say' Antonio
Domingo de Souza, and not the executors generally, as the

question here immediately arises with refrence to a sur-

charge on the cstate of Antonio Domingo de Souza, and I

have no -materials before me to form any opinion, and do not

express any, as to any question of liability of the first defend-
ant and tho estate of Francisco Fernandes for this matter.

T may here mention also that I must treat this case on the
footing that thereis no sufficient.indication of intention on

the part of the testator that the'residuary deviseesand legatees

should enjoy the residue suecessively in specie, so as to

exempt the. executors, on this ground, from the duty of.

(@) 7 Ves. 1373 p. 151 () 11 Ves. 310,



192

1875.

BOMBAY HIGH COURT REPORTS.

conversion. . I think the. caseof Thornton v. Ellis (c), and nob

M. A. Dx «Boys v. Boys (d), is applicable in this point.

Souza -
v.
“Iowacio
Fravcisco

But it has been argued that, whatever may be the lule or
whatever would have been the decision of this case in the

- DESovzA Cionyt of Chancery in England, there is no instance ‘to be

found of the application of such rute in the Indian Presi-

-dency Courts as is here sought to be applied in charging

the estate of the executor. Thereare further, in my opinion,
certain considerations which appear fo me sofficient to make
this Court hesitate, for the first time, to apply the principle

sought to be enforced here. Had there been any express

trust or direction in this will to convert the residue and
invest it in any particular way, there wouid, of course, have
been little difficulty in the case. Though the-executors

would, in that case, have beer allowed a reasonable time and ‘

a certain period of delay within which, in the exercise of
their discretion, to proceed in the operation of conversion,

yet I am of opinion that; with the express directions of the
testator to guide the executors, a delay of four or five years
wonld not have been excusable. But here we have's case
of absence of any trust or direction to convert and invest
the residue ; and the ‘fact of the absence of such trust or-
direction, in relation to the residue, may be considered to
have some additional importance from the fact that, in respect
to one particular legacy, that of Rs. 10,000 to his grand-
danghter Angela, the testator does give divections as to in-
vestment in Government promissory notes.

The considerations, however, which T have mentioned as

makiﬂg me hesitating in applying to the present case what-

probably would have been the rule applied, ‘had this been

dealt with by the Court of Chancery in England, are the’

following :—The practice of the last-mentioned Court in .

investing the monies of suitors in its hands in 8 per cent. .

consolidated -bank annuities has been treated by that Court

- as furnishing a rule or example by which trustees and exe-
cutors should, in the absence ef special directions by the -

creator of the trust, govern their conduct in respect to the
(¢) 15 Beav, 193, (d) 28 Beav,436,
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investment of the trust estate. Tt rﬁusb however, be remem-

bered that the practice of the Court in making such invest-.

ment had been long established before the rule was estab-
lished, or at least in force; and: the fact, that such .practice
had been long established and notorious, was freated as the
ground for imposing on executors and trustees, ‘in the ab-
sence of- special provisions in the mstrumen’o appointing

them; the obligation of pursuing a like course. ‘The rule it~

self, however, was of gradual growth, though it may be con-
* sidered to have been established in England for upwards of
a century. Had the circumstances of India been the same

in respect of this matter as those of- England I should not,

have felt the drﬁiculty Idoin app]ymrr the rule of English
Equity Courts to this matter, even though no Teported
precedent may be producible of its application by the
Supreme or High Courts of India. Though, no doubt,
there have been public securities, which may be treated  as
Government securities, in existence in India for a very
* considerable period, (I do not here, of course, refer to the
capital stock of the East Tndia Company,) they have, to by
far the larger extent, been the creation of the present cen-
tury and in fact of the last twenty-five years. In conjunc-
tion with this I do not find that it has been, by any means,
the uniform practlce of the principal Court- of original

jurisdiction in Bombay to invest the monies of sultors'

in such funds. From some official cor1e<pondenoe, with
which the Acting Accountant General, Mr. Gordon, has
obligingly furnished me, I find that previously to 1814
the Recorder’s Court used to deposit suitors’ monies in the
Government Treasury, the Governmenb allowing interest on
such deposit. In 1814 the system was altered by reason of
the Governiment dechmng any longer to allow.interest on
such deposits. Then for some years tlie practice appears to
have existed of the Recorder’s Court directing the Account-
ant General to invest: such deposits in Government securities,

but still oftenea to lend them ouf, at interest at a variety of
rates, to individuals on the %ecurlty of Company $ papers
deposxted with him. In 1820-the former system was revert-
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ed to, of the Government receiving such monies, ag depomtt"‘
in their Treasury and allowing interest at 4 per cent. This
system received express recognition by the charter of the
8th December 1828, establishing the late Supreme Court.
By one of the-later clauses of this charter it is provided
that all monies, securities, and effects of the suitors, paid
into, Court, are to be paid to or deposited with the Governor
or President in Council at Bombay to be by them kept and
deposited with the cash and effects of the Compemy, and
power is given ‘to the Court of Directors to appoint an
Accountant General of the Court to execute and carry into
execution the orders of the Court relating to the payment
and delivery of suitors’ inoney, effects, and securities, and
taking them out again, and keeping the accounts with the
Governor and Council and Registrar of the Supreme Court.
The correspondence, which I have mentioned, shows that this
system of deposit at interest in the Government .'.[‘reasuryr
was in existence.in 1837, and, so far as I can learn by
inquiry, was in existence down to a much later .pe\riod; and,
so far as T can discover, 1s the only specific mode which has
ever been sanctioned by any provision of a. charter or Act
of the Legislature, or general rule of Court, for the invest-
ment of the monies of suitors in the hands of the Court. I
say a general rale of Court, as there is no doubt that, for a
considerable period (the commencement of which, however,
I have not been able to discover), it has been the practice
of the Court, by its decrees and orders in each particular
suit,. to direct the Accountant General to invest funds, paid
in to the credit of such suit, in promissory notes of the
Government of India. :

The rules of the Supreme Court are, it appears, quite
silent on this head. The Indian Succession Act of 1865
(which, however, Would not be applicable to this ‘will) con-

- tains  provisions, Sections 801-807, with regard to the

duty of an executor as to, investment. The language of

_-these sections seems to me rather to imply that, at the time

of passing the Act in 1865, the High Courts had: not, in.
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fact, by any. general rule, indicated any securities as the
proper ones. for investment by executors; and I am not
aware that the High Court of Bombay has, ever since that
- time, by any general rule, given any authority or direction
with regard to class of permissible investments. T consi-
der, therefore, that the statement is supported by the
facts that down to the .present day the Supreme  and
High Courts of Bombay have not, by any general rule or
uniform practice, adopted any Government security acces-
sible to a private executor or trustee in such-manner as to
form an authoritative guide to him in his administration of
“the estate. I-say accessible to a private executor or trustee
for the reason that, though a deposit at interest in the Gov-
~ernment Treasury. may be said to be equivalent, in regard
to security, to investment in promissory notes of the Govern-
ment of India, yet it has not been a mode of investment
“available for an individual trustee or executof in the absence
of a suit in Courb, and, on this account, such individual
trustee or executor could mot, if he would, asin England,
take as his example the practice of the Court. Itis also to
be observed that, at the time of the testator Manoel de

Souza’s death in 1862, the rule in England ‘had been con-

siderably modified by Section 32 of 22 and 23 Vic., ¢. 35, and

the section was made retrospective by Act 23 and 24 Vie,}
c. 88,s. 12. By this provision, trustees and executors may,
in the absence of express prohibition in the instrument of
trust, invest trust funds in, amongst other thmcrs, stockrof
the Bank of London or Ireland or in East India stock. By
this provision the principle of requiring trustees and exe-
eutors to invest in Government securities was departed from,
for it may be observed that stock of the Bank of England or
Ireland are no more Government securities than were shares
in the old Bank of Bombay.

T am not, in the present case, in any Way pressed by the
consideration of the necessity of providing a rule for the
future guidance of executors, as that object will be attained

" 50 soon as the High Court may exercise the powers, con-
ferred upon it by Sections 301-307 of the Indian Succession
B 6224—c '
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Act, of making general rules which will be a guide to exe-
cutors in this matter, and I intend to call the attention of
the Chief Justice and my colleagues to the necessity, as
shown by the present case, of ai once framing such rules.
For the foregoing reasons, and chiefly having regard to
the fact thal the circumstances, by reason of which the rules
in question have been imposed on executors and trustees in
England, have not existed in India, 1 feel so much difficulty

in the absence of any precedeént, in declaring them applic-

able in the present case, that I must refuse the motion to
vary the Commissioner’s certificate, and do confirm the same.
It is not, in my opinion, a proper case to makean order asto

+ costs of the momon except th&b the parties respec’mvei) do

bear their own.

[AfprLiATE Civiu JunspreTiox. ]
Application under Eetraordinary Jurisdiction.
VARATLA L bHIVLA L...(Original Plaintiff) Applwani
DALSDKH VARAILA'L.. (01 iginal Defendant) Opponeni

O’ont: act— Ocnszderatwn—Compromwe‘

¥ When a claim is once compromised, and a new contract entered into, the
promisor is estopped from pleading illegality or absence of consideration
for the new contract, the real consideration for it being the withdrawal of
the claim itself; irvespective of the possibility of its being prosecuted to a
suctessful issue. The new contract can only be questioned on the ground
of frand, such ds want of good faith in making the claim compromised. .

THIS was an application for the exercise of the High
- Court’s extraordinary jurisdiction, Theplaintiff’s claim
was rejected by the Subordinate Judge of Kapadwanj, and
on appeal to the District Judge this decree was confirmed.

"The application was heard by Kempart and LARPE\IT Jd.
' Nagindds Tulsidds for the apphca,nb '
Gokaldds Kahdndds for the opponent.

The facts fully appear from the follomnw ]udgment of the
Court delivered by
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