BOMBAY HIGH COURT REPORTS.

[Ortgmvan CiviL JURISDICTION. ]
Suit No. 580 of 1872.

SUGANCHAND SHIVDA'S....evuvvivnnnnsnennenn .. Plainfyf.
MULCHAND JOHA'RIMAL ..oveieerernsn,nnne.... Defendant.

Jurisdiction—Letters Patent, 1865, Clause XII.—Cause of Action—Hundi—
Consideration— Usage of Shrofs.

The High Courts are not courts of erdinary eriginal civil jurisdiction
over the whole of the territories of the presidencies to which they belong,
and there is no presumption in favour of jurisdiction beyond what is found
expressly conferred by the Charters of constitition.

The decisions of the English Courts on Sections 18 and 19 of the
Common Law Procedure Act (15 and 16 Vic., Ch. 76,) relating rather to
matter of procedure than of jurisdiction, are not so muck in point with
regard to the interpretation of Clause XII. of the Letters Patent, 1865, as
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the decisions on Section 128 of the English County Courts Act (9 and 10 -

Vie., Ch. 95,) which are directed to the marking out and limiting of the
jurisdiction of a court.

Some remarks of Holloway, J., in DeSouze v. Coles {3 Mad. H. C. Rep.
413) as.to the propositions involved in Luckmichand v. Zarawar Mill
- {8 Moore I. A, 291) dissented from.

Where a hundi had heen drawn out of Bombay upon a person in Bombay,
indorsed and dehvered out of Bombay, to one who, out of Bombay, indorsed
the same and sent it fo a person who, in Bombay, received it, got it accepted
and presented it for payment to the drawee, by Whom, in Bombay, it was
dishonoured :

Held that the dishonour of the Aundi by the drawee in Bombay was a
material part of the cause of action by the Bombay holder against the first
mdorsel and, consequently, that such material part of the cause of action
baving arisen in Bombay, and the holder having obtained leave to bri ing his
suit under Clause XII. of the Letters Patent, 1865, the Court had jurisdic-
tion to entertain the suit.

The plaintiff, as agent and banker of an Ajmir constituent, received a
Jrundi for eollection, and, on its acceptance by the drawee, credited the Ajmir
constituent with the amount as of the date when the Inmri’f would become
payable :

Held that, as between the plaintiff and the Ajmir constituent, the plamtnT
upon such credit in account being given, became a holder for value.

Held also that on the hundi being dishonoured at due date by the drawee,
the pl'unhﬁ" was justitied, by the usage of clnojf‘s in treating the Ajmir
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censtituent as still entitled to credit for the amount, and himself as a holder
— for value.

Held also that, as between. the Ajmir constituent and the first indorser
(the defendant), the giving by the Ajmir constituent to the defendant of
another hundi, which was never presented in Bombay for acceptance or
payment, was a consideration for the indorsement by the defendant to the
Ajmir constitnent of the hundi sent by the latter to the plaintiff and sued
on by him, )

THIS case was tried by GPFEN J., sitting alone in a Division
Court.

Lathaim and Farran for the plaintiff.
Pigot and Inverarity for the defendant.

The facts of the case and the authorities cited sufficiently -
appear from the following judgment delivered by

Gresy, J.:—This is a suit on a hundi, dated the 26th April
1871, drawn by Késsidds Vanardidds at Mandusar on the
firm of Bhdichand Zumachhrdm of Bombay for Rs. 2,500
payable to Shah 45 days after date. . The hundi which we
will refer to as Hundi A, bears on it the following enface-
ments:—“(This) hundi has been sold by Réjrup Hansrd) to
Bhé4i Johirimal Gambhirmal (which is the name of the
defendant’s firm).” It was sent from Kot4 by Johdrimal
Gambhirmal to Bhii Johirimal Gambhirmal at Ajnﬁr in
order to (the amount) being recovered on my account.
(This) undi has been sold by Joharimal Gambhirmal to Bhii
Popsangji Hardardds. (This) hundi is sent to Bhéi Lachh-.
wmandés Shivdds (the name of the plaintiff’s firm) by Popsang
Hardarbaksh from Nasirabad, in order to (the amount) being
recovered on my account.”

The hundi, it appears by the evidence, was received by
the plaintiffs firm in Bombqy on the 2nd June 1871 , and
was presented for acceptance on the following day, namely,
the 3rd June 1871, to the drawecs, the firm of Bhéichand
Zumachhrém. It was, on such presentment, accepted, accord-
ing to usage, by the drawees. On the same day, namely, the
Srd June 1871, according to the evidence of Gambhirchand
Ranchhordis (now cashier, then a Gumastd, in the plaintiff’s
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firm,) an entry was made in the journal of the firm which 1875,
entry was transferred to the ledger, and as appearing in the m__
ledger, is as follows (Exhibit B). The heading of the SHIVDA 8
account is “An account of Bhéi Popsang Hardarbhéjas of
the cantonment of Nasirabad, being an account yelative to
transactions effected on behalf of your house,” and the entry
which is a credit one, is as follows:—*“Journal, p. 186.
The 11th of Asad Vad [13th June] 1 hundi [drawn] on
Bombay was [received] from Ajmir payable to your account.
1t was drawn on Bhaichand Zumachhrdm on the 6th of
Baisuk Sud 26th April [payable after 45 days].” The
effect of this was to give credit, as of ‘the 13th June
1871, to the f)erson sending the lundi, viz., Popsang Har-
“darbaksh in his account with the plaintiffs, for the amount
of the hundi, the entry itself being made on the 3rd June
1871.

According to the evidence, it is the usage of native shroffs
that where a hundi has been accepted, the drawee, on the due
date, sends a man with the money to the person who had
presented the bill for acceptance. If the money is not sent
on the due date, the holder sends a man to remind the
drawee. In the present case, Gambhirchand Ranchhordis
(the cashier of the plaintiff’s firm) states that as the amount
was not received on the due date (viz., the 13th June 1871),
he sent a man to demand it, who came back without any
nionéy, and he, thereupon, put the matter into the hands
of a solicitor. On the next day (the 14th idem) the hundi
was protested for non-payment by a notary of Bombay, and
the notarial certificate, Exhibit G, of such protest has been

MUIJCHAN hY
JOUA'RIMAL,

put in evidence.

According to the evidence of Lélchand Harichand, w
mehtd of tho firm of Bhéichand Zumachhrim, the drawees,
(speaking from entries in books of the firm made, not by
himself, but by another mekhtd, at present absent from Bom-
1'k)ay and at Wadnagar, but which books, the witness was
able to state, had been kept in the ordinary course of busi-
ness), on the 19th June 1871, a pefh or duplicate of the
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same hundi was presented to the firm of Bhiichand Zumachlh-

Sucavcnaxp rém, and was paid on the 22nd June 1871.

SHIVDA'S
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Under a commission directed to Ajmir in this suit, certain
evidence was taken there, and, according to the evidence of
the defendant, called by the plaintiffs as one of their wit-
nesses, the original hundi or Hundi A, was sold by the
defendant’s agent at Ajmir, one Suratrim, and indorsed at
Ajmir to Popsang Hardarbaksh, whose name appears on
the hundi as an indorsee, and who indorsed the hundi to
the plaintiffs, the consideration for such indorsement by
the defendant’s agent of Hundi A, being another hundi
(hereafter referred to as Hundi B), dated the 25th May 1871,
for Rs. 2,500, drawn by Popsang Hardarbaksh at Ajmir
on the plaintift’s firm of Liachhmandds Shivdds at Bombay
payable to Shdh 51 days after date, that is to say, on the
18th July 1871. Besides Hundi B, a certain sum in cash
appears to have been paid to the defendant by Popsang
Hardarbaksh as the consideration of the indorsement by
the defendant of Hundi A, and this in respect of interest
ab 8 annas per cent. on Rs. 2,500, for the period which
would elapse between the due date of Hundi A (viz,
the 13th June), and that of Hunqh" B (viz., the 18th
July). ~

The firm of Popsang Hardarbaksh, however, shorﬂy
after the drawing of Hundi B, stopped payment (the date
of such stoppage being stated to have been on the 3rd June

- 1871, and the defendant, being apprehensive, as he says,

that Hundi B would not be honoured on presentation, filed
a suit in the conrt of the Deputy Commissioner at Ajmir,
on the 7th June 1871, against Popsang Hardarbaksh, to

“recover Rs. 2,500 on‘account of the Hundi B. Not, however,

content with having filed this suit, the defendant, as he
states, four or five days after Popsang Hardarbaksh’s failare,
procured to be applied for and sent from Mandusar
(where Hundi A had been drawn) to Bombay a pefh or
duplicate of Hundi A and by means of his agents at Bom-
bay, had the samc presented to the firm of Bhdichand



BOMBAY HIGH COURT REPORTS. v 117

Zumachhrim, and this peth was, as before mentioned, paid 1875

by the last mentioned firm on the 22nd June 1871. SUSGANCH:‘&ND
HIVDA S
- The defendant in his evidence admits, so also do his .

. .. . . MuLcuanp
witnesses, that no express condition was made between his Jona'ristaL.

firm and Popsang Hardarbaksh, that if the Aundi of the latter
(Hundi B) was not honoured, or the firm of Popsang
Hardarbaksh failed, he (the defendant) was to realise the
Luindi he sold them (t.e., Hundi A).

- On the 22nd June 1871, a written statment appears to
have been filed on behalf of Popsang Hardarbaksh in answer
to the suit of the defendant against him in the Ajmir
Court, relying on what would appear to be a good enough
ground of defence, that as the due date of the hundi sued
upon had not arrived, the suit was premature.  The defend-
ant states further, that having heard from Bombay of the
realisation of the peth, he applied for leave to withdraw his
suit, and the order allowing this, but giving leave to insti-
tute a fresh suit, on the plaintiff paying the costs, seems to
have been made on the 29th June 1871.

I do not find in the evidence any explanation of the reason
why the firm of Bhdichand Zumachhrim refused payment on
tho 14th June 1871 of the original Hundi A, as at that time
the peth had not been presented. The practice appears to be
for the drawee to pay the original or the pegh, Wwhichever is
first presented for payment, and that the drawees had noin-
tention to dishonour the hundi altogether, is shown by their
having paid the peth a few days after the original ‘was pre-
sented for payment. It may reasonably be presumed there-
from that in the period between 3rd June 1870 (when
Popsang Hardarbaksh stopped payment) and the 14th June
1871 (when the original Hundi A was refused payment)

- some communication took place at the instance of the defend-
ant with the drawees, in pursuance of which such refusal
took place. Whether the anticipation of the defendant that
Hundi B would not be honoured by the plaintiffs on presen-
tation was well founded or not, it appears from the defend-
ant’s evidence that he never sent it to Bombay for accept-
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ance or payment on the plaintiffs as the drawees—at any

Sucancuanp rabe, it never was presented to the plaintiffs in Bombay, and

SHIVDA'S
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MuLcHAND
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this is an important part with regard to the question whether
the consideration for the indorsement to Popsang Hardar-
baksh.of Hundi A can be said to }’mve failed.

A good deal of evidence has been given by several of the
witnesses as to the cases in which, according to the usage of
shroffs, payment of the amount of a hundi may be obtained
on a peth or duplicate. The witnesses all seem to agree in
this that when a hundi has been lost or stolen, the right-
ful holder may, according to such usage, obtain from the
drawer a peth or duplicate, and, on presentation of this to
the drawee, has a right to payment of the amount, the origi-
nal not having already been presented and paid, which, of
course, in the case of ahundi payable to Shih, may occur.
In the present case, however, the defendants, on hearing of
the failure of Popsang Hardarbaksh, to whom they had
indorsed Hundi A, and without any such occurrence as
the loss or theft of the hundi, procired, as has been men-
tioned, a peth, and, through their agents in Bombay, got the
same paid by the drawee, though the original had been
already, some days before, presented by the plaintiffs for
payment. They set up the case that, according to the
usage of shroffs, peths may also be properly obtained, not’
only in the cases of loss and theft, but also that when a
person to whom a- Aundi has been sold and indorsed has
failed, being indebted to the person from whom he had
obtained such Aundi, the latter may obtain a peth from the
drawer and get payment from the drawee. I do not con-
sider that the "evidence clearly establishes such a usage,
which would, it appears to me, have a very serious effect in
respect to the‘negotiability of hundis. A subsequent bond
fide indorsee might find, on presentation of the original
hundi, that, by reason of the insolvency of some preceding
indorsee, and of the state of the accounts between such.
mdorsee and his indorser—facts of which he might be
wholly ignorant—a peth had been obtained and paid by the
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drawee. 1 do not, however, consider it necessary to decide  1875.
R —
on the existence or validity of such an alleged usage. The Sucaxcmanp

. v . SHIvDA’S
evidence seems rather to have been given by way of meet- ”
ing any observations, which might have been made on the ?533‘?@&2

. defendant’s conduct in procuring the peth and getting it
paid than by way of affording an answer to this suit. Had
the suit been against the drawees, the question of the pay-
ment of a peth might have been very material, but I do not
see that it is in the present case, which is a suit Ly holder
against former indorser. :

The first issue raised is, whether this Court has jurisdic-
tion to entertain this suit. ~ A suit for the same matter was
filed in this Court by the present plaintiffs against the
present defendant in 1871 without having obtained the
leave of the Court under Clause X1I. of the Lietters Patent.
On the hearing before myself in July 1872, the suif was
dismissed for want of jurisdiction. 1 think the suib was
then rightly dismissed. When the present suit was insti-
tuted in November 1872, the leave of the Court to institute
the suit was first obtained, and the question is not, as in
July 1872, whether the cause of action arose, but whether
any part of it arose, within the jurisdiction of this Court.
Tt is contended when a hundi has been drawn out of Bombay
upon a person in Bombay, indorsed and delivered out of
Bombay to one who, out of Bombay; indorses the same and
sends it to a person who, in Bombay, receives it, gets it
accepted, and presents it for payment to the drawee, by
whom it is dishonoured, that no part of the cause of action
by the Bombay holder against.the first indorser has arisen
within the jurisdiction.

A certain number of cases were cited in the course of the
hearing, being decisions chiefly of Hnglish Courts, as to the
me-:ming of the words “ cause of action.” In three classes
of cases, chiefly in England, has the meaning of these words
been considered. (1) In cases of applications to change
the venue of a transitory action to another county on an
aflidavit. that the plaintiff’s cause of action aroge in the
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county of B, and not in the county of A (where the action
was brought), or elsewhere out of the said eounty of B.
(2) With reference to the words of the Act establishing
County Courts in England (9 and 10 Vie., Ch. 95, Section
128,) giving an election to. proceed in the superior courts,
where (among other cases) “the cause of action did mot
arise wholly or in some material point within the jurisdic-
tion of the court where the defendant dwells or carries on
his busingss at the time of the action brought.” And (3)
with reference to the provision of Sections 18 and 19 of the
Common Law Procedure Act, 1852 (15 and 16 Vie., Ch. 76),
regulating the mode of proceeding in the s’uperbr courts
against defendants, whether British subjects or not, residing
out of the jurisdiction of such Courts, when a satisfactory
affidavit has been made ‘“ that there i a cause of action
which arose within the jurisdiction or in respect of a contract
made within the jurisdiction,” 'and when certain other
formal steps have been taken.

‘Then we have of cases arising in India a eertain number
reported, where a judicial interpretation or application has
been given viz. (1) to the words, in Bengal Regulation II.
of 1803, Sections 3 and 4, *“ where the cause of action shall
have arisen,” or to the words, in Section 5 of Act VIIL. of
1859, «“if -the cause of action shall have arisen,” and (2) to
the words, in Clause XII. of the ‘High Court Charters of
1865, ““if the cause of action shall have arisen either wholly,

‘or, in case the leave of the court shall have been first

obtained, in part within the local limits of the ordinary
original civil jurisdiction,” &c.

_ Of the first class of the English cases, of which a great
many are to be found, it will be sufficient to remark generally
that they all treat a cause of action as something divisible
and consisting of parts having possibly a local origin in
different places. I shall content myself with referring to
three of them : Clissold v. Clissold (a), which was an action
for libel, and the libel having been written in Berkshire
() 1 Term Rep. 647. .
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and directed into Surrey, and the venue being laid in
London, an application to~ change the venue to Berkshire
was refused, because the defendant could not truly'make
the usual affidavit that the cause of action arose wholly in
Berkshire and not elsewhere ; Caillond v. Champion (),
an action on a policy of life insurance, where it was held
that “the whole cause of action could not have arisen in
London, as the person, whose life was insured, had died in
Scotland ; and Butler v. Fox (c¢), an action on a policy of
- marine insurance made in London, the breach alleged being
non-payment of the value of the goods insured. An appli-
cation to change the venue to London was refused, as it
could not be truly said that the whole cause of action arose
in London, the goods, the subject of the policy, having been
lost on a foréign voyage by perils of the sea.

The second class of English authorities; those, namely, on
the jurisdiction of the local county courts, it is not necessary
to enumerate, as they arve all, or almost all to be found,
cited and commented upon in the judgments of Sir Adam
Bittleston or of Mr. Justice Holloway in the case of DeSouza
v. Coles (d). T cannot understand why these cases should
not be treated as authorities, so far as applicable, on the
interpretation of the language of Clause XII. of the Letters
Patent. The High Courts are not courts of ordinary ori-
ginal civil jurisdiction over the whole territories of the

presidencies to which they belong. Though, in some re-

spects, their original civil jurisdiction is wider than that of
the District Courts, yet it is limited, and there is no pre-
sumption in favour of jurisdiction beyond what is to be
- found expressly conferred by the Charters of constitution.
And the County Courts Act and Letters Patent agree in this
that they both expressly treat a cause of action as consisting
of parts which may have different localitiés.

The third class of English cases, those, namely, which
have reference to Sections 18 and 19 of the Common Law
Procedure Act, 1852, are Sichel v. Borch (e), Allhusen v.

(b) 7 Term Rep. 205. (d) 3:Mad. H. C. Rep, 384.

{¢) 18 L. J. (C. B.) 304. (e) 2 Hurl and Colt 954; §. .33, L. J. Exch. 179,
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Malgarejo (), Jackson v. Spittal (g), Durham v. Spence (h),
Cherry v. Thompson (i), and Voughan v. Weldon (j). The
first’ mentioned case (which was in the Exchequer) was »
suit by indorsee against drawer and indorser of & bill of
exchange. - The defendant was a merchant residing in Nor-
way, where he drew the bill on an English house, and made
it payable in London. - He indorsed it in Norway, arid sent
it by post to a firm in England, who indorsed it to.the
plaintiff. It was held that the cause of action did not arise
within the jurisdiction, on the ground that the contract was
not wholly made in England, Martin, B., one of the members
of the Court, expressly stating that the cause of action in-
cluded the drawing and indorsement on the bill of the name
of the drawer, both of which took place in Norway. This
case of Sichel v. Borch, in its circumstances, has great simi-
larity to the present one, viz., a bill drawn or indorsed, out
of the jurisdiction, by one not subject personally toit, on a
person within the jurisdiction, and there dishonoured. Both
in the argument and judgmeat, it seems to have been
assumed that part of the cause of action arose within the
jurisdiction, the question being considered to be, did the
whole of it so arise?  In the second case (which was. in the
Queen’s Bench) it was held where a confract was made
out of the jurisdiction, to be performed within the juris-
diction, that the breach within the jurisdiction did not
constitute a canse .of actioi; arising within the jurisdiction.
In the third ecase, however (which was in the Commoun
Pleas), it was held, in the case of a contract made out of
the jurisdiction not to do a certain thing, which contract
was broken by doing that thing within the jurisdiction;
that a cause of action did arise within the jurisdiction. In
the fourth case (which was in the Hxchequer again), it was
held (Chief Baron Kelly, however, dissenting) that in the .
case of a contract made out of the jurisdiction, but broken
within the jurisdiction, a cause of action did arise within
the jurisdiction, thus following Jackson v. Spittal. In the

(f) L. R. 3 Q. B. 340, v . (&) L. R. 6 Exch. 46.
(¢) L. B. 5 C. P. 542. ' ’ (¢) L. R.7 Q. B, 573.
(G)L.R. 10C. P. 47,
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fifth case (which was of the Queen’s Bench), the case of 1875.
Jackson v. Spittal was dissented from and Sichel v. Borch SUgﬁva;IﬁSD
and Allhusen'v. Malgarejo espressly adhered to, by holding »
that in. the case of a contract made in Germany, but bro?&en ﬁg‘;&gﬁ‘gg
in England, no cause of action arose \Within the jurisdictllon.

The decision, however, went also on another ground, viz.,
that - the breach also took place in Germany. It will be
seen, therefore, that, so far as concerns the words in question
occurring in the Common Law Procedure Act, 1852, there
had been a conflict of decision between Courts in England
of co-ordinate jurisdiction, and that the law on the point
must be said to have beenin an uncertain state. A diver-
sity, it is further to be observed, seems to exist among the
Judges who took part in the foregoing decisions, not only
in respect to the interpretation to be put upon the words
of the section taken in conjunction. with other words
connected with them, but also in the legal definition to be
given in general of the phrase ¢ cause of action.” The point
again arose in the last mentioned case, viz., Vaughan v.
Weldon, and the Juodges of all the three courts appear to
have conferred together, and a majority having expressed
themselves in favour of following the decision in Jackson v.
Spittal, the Judges of the Queen’s Bench, though retaining -
their opinion, for the sake of conformity agreed to be bound
by the opinion of the majority.. Though yniformity of
practice on this point was thus secured, the divergence of
opinion as to the elements of a cause of action has still re-
mained. It is to be borne in mind also that the provisions
of the Common Law Procedure Act, which have given rise to
this diversity of decision, concern matters of procedure
and not jurisdiction, that is to say, they furnish a less cum-
brous and simpler means of exercising a jurisdiction the
Courts already had, and are not, as the provisions in the

- English County Court Act and the Letters Patent of the
High Court, directed to the marking out and limiting of
the jurisdiction of a Court.” For this reason, it seems to me
that the English decisions on the County Court Act are
more in point with regard to the interpretation of the
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Letters Patent than those on the matter of venue or of the

Svoancrawp Common Law Procedure Aect, 1852.

SHIVDA'S
Ve
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Of the first class of Indian cases, those, namely, relating
to the effect to be given to the words “if ” or “when the
cause of action shall have arisen,”’ the case of Luckmi-
chund v Zarawurmull (k) is of course as an authority, and
go far as it goes, of the highest importance. Mr. Justice
Holloway, in his judgment in DeSouza v Coles (1), lays ib
down that this decision “involves implicitly the following
propositions :—(1} The making of the contract is a matter
perfectly indifferent, and is no part of the cause of action.
(2) The place at which an obligation is to be performed is
its seat, and the place of jurisdiction. That place of ex-
pected performance may be determined - by the cireum-
stances of the case, and in a contract of partnership, its
main seat iz the place at which each of the partners is bound
to pay what may be due.””  With all respect for the opinion
of Mr. Justice Holloway, it does not appear to me that
the cage, when considered, does involve the propositions

‘wentioned, or, at any rate, the first of them. The sutb

was brought in -the Zillah Court at Agra to recover
Es. 10,75,156-1-0, being the alleged shaze, with interest, of
he defendants of the loss, viz, Rs. 22,67,962, incurred in-
respect of certain  opium .speculations which had been
carried on on the joint account of the plaintiffs and defend-
ants, he plaintifis had firms at Muothra (within the
jurisdiction of the Agra Court) and at Rutiam (which was
without it), and the defendants carried on business at Ratlam.
An agreement was made between the two firms in contem- -
plation of making opium speculations on joint account, and,
in considering the effect of the judgment, it is to be taken
ag a fact to be assumed that this agreement was concluded,
Jin respect of place, at Rutlam. So far as the terms of the '
agreement appear in the report, no place can be said to have
‘peen fixed for the performance of it. The agreement pro-

(%) 8 Moore Ind. App. 291, () 8 Mad. H. C. Rep. 413..
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vides for the opening of a separate set of books for the joint  1875.

transactions of the parties, fixes their shares, and provides Sycancuanp.
that the business was to be conducted by one Saligram, and SHIVDA“
the only 1ef¢rence to place is in these words: ¢ In these Jl\(l)l;iliclgl?lii)
transactions your (i.e. plaintiffs’) eapital at Muthra shall be
embarked.” Larger transactions in opium were thereupon
entered into in various places, the seat of the partnership

being at Muthra, where the moneys were supplied by the
plaintiffs, where the partnership books were opened and

kept, and to which place the account sales of opium sold
elsewhere and the proceeds themselves of such sales were

sent. It appears further that at Muthra also the co-partner-

ship dealings and accounts were closed and a balanee struck

against the co-partnership amounting to the aforesaid

sum of Rs. 22,67,962, and it was to recover the sum of Rs.
10,75,156-1-0, being the defendants’ share of such loss,

that the suit was brought. The Judicial Committee held

that the cause of action arose at Muthra, There is certainly
nothing in the course of the judgment which can be said to

involve this, that in the particular case the original contract

of partnership formed any part of the cause of action at all.

The decision, however, in my opinon, by no means involves

the sweeping proposition stated by Mr. Justice Holloway,

“that the making of the- contract is a matter perfectly
indifferent, and is no part of the cause of action” in any

case. The decision may rather; it seems to me, be treated

as one involving this, that in such circumstances as there
existed, the contract of partnership, on the footmg of which
transactions were | engaged in, was not a part of the

cause of action, and that not being a part of the cause

of action, the Court considered the place where it was made

to be a matter perfectly indifferent.. The suit was not one

for a-breach of any term of the partnership contract, but

rather as appears what in English pleading would be called

an action on an account stated, the statement of such
account having taken place within the jurisdiction of the

court where the suit waz. brought. The only other form
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the suit can have assumed would be for a partnership
account, and where else could the cause of such action be
said to arise, except where, ‘by consent of - the p&ltleS
the head-quarters of the partnership had been established,
the moneys advanced, the accounts kept, and the final
accounts of the partnership dealings closed ? The langunage
of the judgment is, to say the least, consistent with the
existence of the opinion, on the part of the Judicial Com-
mittee, that the making of the contract not being a part
of the cause of action, the fact that it was made out of
the jurisdiction, was immaterial, and did not preclude the

* court from entertaining the suit, which was either on an

account stated within the jurisdiction in respect of partner-
ship transactions, the head-quarters of which were within
the jurisdiction, or for an account of such partnership
transactions., - '

~ The cases in which, in the courts of British India, the
question as to the meaning of the words “cause of action ”’
in the Letters Patent has arisen, are, besides DeSouza v.
Coles, the following: Harjivandas v. Bhagvandas (m) and
Mothoormohun Roy v. Jadoomoney Dessee (n). ‘

In these two cases, the leave of the court had not been
previously obtained to the institution of the suit, but I
think, from what appears-in the reports, that both Mr.’
Justice Phear and Mr. Justice McPherson would have held,
in a case like the present, that a part of the cause of action
had arisen in Bombay, and that if leave bad been first ob-
tained to institute the suit, the court would have had jurisdic-
tion. In the case of Huth v. Long (o), however, in an

“action on a bill of exchange by the indorsee against drawer,

the fact that notice of dishonour was given to the defendant
within the jurisdiction of a particular County Court, where
also the defendant resided, was held sufficient, under the

" County Court Act, to deprive the plaintiff of his costs, the

(m) 7 Beng. L. R, 102 and on appeal 535,
(n) 10 Beng. L. R, 122, .~ (019 L. J. Q. B. 825
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suit having been brought in a superior court. The decision 1875,
involved this, that notice of dishonour was a part, and a Syeancnaxn
‘material part, of the cause of action against the drawer of ~SHIVPA'S
a dishonoured bill of exchange, and that such notice having MuLciaxp
JOHA'RIMAL.
been given within the jurisdiction of a certain County
Court, where the.defendant resided, the cause of action in
. some material point arose within such jurisdiction. In the
present case the dishonour of the bill itself by the drawee
~took place in Bombay, and was, I think, beyond all doubt,
a part, and a- material part, of the cause of action against a
prior indorser, and this being so, and the leave of the court
to institute the suit having been obtained, I am of opiniore

that this court has jurisdiction to entertain this suit.

With regard to the other questions in:the case, it appears
from the evidence that the plaintiffs’ (who are a considerable
firm of shroffs and bankers in Bombay and, other places)
had, for some time, acted as bankers and agehts of a firm
of Pbpsaﬁg Hardarbaksh who carried on business at Ajmir
and elsewhere, but not in Bombay. The course of the
ordinary business was that the firm of Popsang Hardar-

- baksh; if they had hundis drawn on Bombay, used to send
them down to the plaintiffs for collection, and used them.-
selves to draw hundis on the plaintiffs’ firm in Bombay
against any funds of theirs in the plaintiffs” hands, -or, if
there were no such funds, the plaint{ffs ased to honour
such hundis on the credit of their correspondent. In the
- present case it appears that, on receipt by the plaintiffs of
Hundi A, and on its acceptance by the drawees; the i)lains
tiffs gave credit to Popsang in his account with the plain--
tiffs’ firm for the amount as of the date when the hunds
would become payable, the drawees being at the same time
debited. At the time when such credit was given and
after allowing such credit, the balance against Popsaz'lbg
in account with the plaintiffs was Rs. 13,221-8-0. That
such credit in account is-a consideration in the. case of an
indorsee of a bill of exchange is illustrated by the case of
Percival v. Fr ampton (p), and the plaintiffs, though agents

V) 201' ‘M. and R, 180
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of Popsang in receiving the hundi for collection, became,

Sveancraxp upon  such credit being given; holders for value. The

SHIVDA'S
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evidence of the practice followed by shroffs when a hundi
has been sent down to Bombay-for collection and when
payment is refused; the amount having been already cre-
dited to the sender, is that in general the hundi is returned

to-the sender, a debit entry against him being at the same

time made. In the present case, however, on the refusal
by the drawee to pay the hundi, no debit entry was made
to the sender Popsang, but the amount remained credited
to him, the cashier of the plaintiffs’ firm in Bombay stating,
as the reason for not, so debiting the sender; that they
wished. to sue the »defendan’o The plaintifis’ conduct in
treating Popsang as entitled to credit for this hundi, though
dishonoured by the drawee, has been consistent, as if
appears, from the evidence taken at Ajmir, that in the suit
filed some months after at Ajmir by the plaintiffs against
Popsang to recover the balance due to them, they still
allowed credit for the amount of this hundi. Having
regard to the evidence of usage, I am of opinion that the
plaintiffs were entitled to take the course they did in treat-
ing Popsang as still entitled to credit for the h@mdz, though
dishonoured by the drawees, and in treating themselves as
holders of the same for value. With regard to the question
of consideration given by Popsang to defendants for Hundi-
A, the Hundi B was of course in itself a consideration
besides the payment of a sum in cash for the difference in
interest. The Hundi B was, as has been seen, never pre-
sented in Bombay for acceptance or payment, and was,
therefore, never dishonoured. How, then, can it be said

‘that there has been any failure of consideration for the -

indorsement to Popsang of Hundi A? There isno ground
for any certain conclusion or presumption that Hundi B, if

at once presented (as it might have been) for acceptance
by the plaintiffs before Popsang’s failure was known in
Bombay, would not have been accepted by the plaintiffs,
and as the defendant had given consideration for it, he
might have sued the plaintiffs upon it, if accepted by them,



'BOMBAY HIGH COURT REPORTR. ] 120

and recovered the amount. I am of opinion, therefore &L

that thero was consideration for Hundi A. both as between bUSGI\riAII;IIi)}i ASN'

Popsang and the defendant and as between Popsang and v
Murcuanp

the plaintiffs, and that of the former consideration no failure Jonmatar
has been’ shown. On the 2nd, 3rd, and 4th issues, there-
* fore, the finding is that, besides the hundi in para. 3 of the
writben statement mentioned, there was payment of a sum
of cash, the amount of which does not appear, in Tespech
of interest on Rs. 2,500 for the penod between the due
dates of that hundi and the hundi sued upon in this suit.
. That lfurthei‘ the plaintiffs received the hundi sued upon
as agents of Popsang Hardarbaksh, but that before and
at the time of the same becoming payable, and at the time
of the institution of this suit, they became and were holders
of the same for value, and so far did not hold the same as
agents only of the said Popsang. This being so, the find-
ing on the 5th issue is that the plaintiffs are entitled to
recover the moneys claimed in the plaint. Decree for the
plaintiffs for Rs. 2,500, with simple interest at 9 per cent
‘per’ annum from the 15th June 1871 till this day, and
Rs. 10 for notarial charges; costs. Interest on decree at
6 per cent,

Norte. —;Tllis decree was subsequently, on October 15th, 1875, affirmed
with costs by the Appellate Court, Westrore, C.J., and SARGENT, J., see
1, I. L. R. (Bombay), 23.—Ed. ‘

—
[Oricivan Civin Jurispicrion. ]
Suit No. 47 of 1871. April 2 and'3.

Hirsr JINg oo ieieive e e e Plagntiff,
Na'rRrRAN Munsr and another ........... .Defendants.
Practice—Appeal from order—Decree— Civil Procedure Code, Section 363.

* The question whether or not an order is appealable is one for the decxslon
of the Court.

_An order passed in a suit, referring it to the Commissioner to take the
accounts between the parties, is a decree.

An order, passed on a certificate given (under Rule 371 of the Equity
Rules of the Supreme Court) by the Commissioner, subsequently to the
order of reference, is appealable,
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