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by which thig case is to be décidgd, the half-brother’s right 1875.
" of succession takes prec®dence of that of the.son of the bro- KERIsuxa’1

g VYANRTESH

ther of the whole blood : Stokes H. L. B. 445, 1 W. and B. P‘ .o
129. Several decisions to the same effect have been passed ARDURANG.
by the High Court of Bengal, and are referred to in Cowell’s
Digest. - S » ;

The cross a‘ppéal of Vyankaji has not been seriously press-
ed. -We must confirm the decree of the District Court, ‘
with costs of each appeal on the party appellant therein.

Decree confirmed,
———
[AppELLATE Civin J URISDICTION ]
March 16.

Special Appeal No. 169 of 1874.

- Larsaman Ra'MCHANDRA
and Others. ........... }Defendtznts and Appellrmts.

SARASVATIBA'L.....ul'vvw . Platntiff and Respondent
M umtenance-—Ance stral property—Hindu law——Puzchasa; bond fide and
Sor value,.
The maintenance of a Hinda widow is'not a éliarge on any ancestral pr6~
perty in the hands of a bond fide purchaser from her late husband’s succes-
sors any more than the payment of unsecured debts due by the family.

‘ The proposition in Rémchurun Téwareq v. Mussamat Jasoodo Koonwer
(2 Agra 134) that the liability of family property, in the hands of a pur-
chaser, for the wmaintenance of a widow, depends on the abiliby of her
husband’s heir to support her, dissented from. 2
HIS was a special appeal from the decision of W. H.
Crowe, Acting Assistant Judge at Tanna, in Appeal

No. 378 of 1872, confirming the demee of the Subordinate

Judge of Alibag.

The appeal was heard by Keusalr and Na'NA'BHAT
Haripa's, JJ.
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Dlirajlal Mathurddds (Government Pleader) for the ap-
pellants. :
Bhairavndth Mangesh for the respondent.

The facts of the caseand the Aarguments on both sides
fully appear from the judgment of the Court delivered by

Ny’ NA'BHA’I Haripa's, J. :—The respondent, Sarasvatibii, a
Hindu widow, sued her nephew, Mahddev Nardyan (not be-
fore the Court now), and the two appellants to recover from
them R< 48 as her maintenance for 1869-70, and. to. have
the same declared a cha1’gé, during her lifctime, upon cer-
tain ancestral property in the hands of the appellants.

The appellants are bond fide purchasers of that property
forvaluable consideration, and the only ground on which it
is sought to charge them with the maintenance is that they-
are now in possession of property, which, if it had remained
undisposed of in the hands of her nephew, would have been
liable for such maintenance.

The plaintiff’s husband, according to her own statement,
appears tohave died about forty years ago, during the lifetime
of his father. When the plaintiff’s father-in-law died does
not appeér, nor is there anything to show when her brother-
in-law, Ndrfyan, died. But it seems that the property of
the family, after their death, came into the possession of their

. sole heir, Mahddev Néréyan, her nephew. It further seems

that Mahédev sold a portion of it about seven years ago to

the first appellant, who again sold a portion thereof to the
second appellant. ' -

What the occasion for the sale to the. first appellant was.
has 10t been ascertained by the court below, though it ap- -

‘ pears from the Subordinate J udge’s judgment, that the sale

was made to pay off “ debts,”” which Mahédev Nérdyan alleg-

- ed to have been ““ vontracted for family purposes.” Whether

such was really the case or not, there is no ground what-
ever for supposing that it was other than a bond fide sale for
valuable consideration.
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Mahddev Nérfyan, among other defences, which it is not
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necessary now to refer fo, contended that as in a former snit LAKSHMAK

the plaintiff was declared entitled only to Rs. 12, she could
not in this suit claim more.

" The other defendmnt@ the appellants before us, contended
that they were not liable at all, as they were bond fide pur-
chasers for valnable congdoxatwn : C

The Subordinate Judge of Alibdg, and the Assistant
Judge in appeal, awarded the plaintiff’s claim with costs, de-
claring her entitled, during her lifetime, to receive annually
Rs. 12 from her nephew, and Rs. 36 from the proceeds of the
property in the posscssmn of the appellants, ¢.e., Rs. 18 from
each of them.

The question which we have, therefore, to decide in this
special appeal is whether, under the above circumstanc‘es,
the property in the possession of the appellants is at all la-
ble to be charged with the plaintiffs maintenance. This
.must evidently depend upon what rights Mahddev Nérdyan

RA'MCHAN-
DRA
.
SARASVATI-
BA'lL

‘and the plaintiff Sarasvatibéi respectively had in the pro-. -

perty before the sale of it by the former to the first appellant.
If the vendor was absolute owner, it is clear the sale conveye-
ed absolute ownership of the property ‘to the vendee, the

first appellant But if that was not'the case, it is. equally -

clear that by the sale such right only passed to the vendee
as was possessed by the vendor. :

Upon the finding's recorded by the lower courts, we must
take it that the property in question was the ancestral
_pfoperby of Sarasvatibai’s father-in-law; and such being
the case, we must also take it that her husband had, from
the time of his birth, a right in that property equal to his
father’s, which continued to his déath, some forty years ago.
In virtue of this right, he might have obtained a partition
of that property from his father and other co-parceners, in
which caée, upon his death, Sarasvatibai wonld have sncceed-

ed to his share of it.  But he died undivided, and, according"'
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to the Hindu law applicable to such cases on this side of
India, the property vested in thosé co-parceners, of whom

Mahédev Nirfyan is now the sole survivor. While in his

possession as such, he sold it'to the first appellant.  Unless,
therefore, at the time of the sale, she liad an interest in the
property in the nature of a charge upon it, it would be diffi-
cult to hold that it did not pass absolutely to him.

It is contended for the respondent that she had such in-
terest ; that her maintenance was a “ charge ’’ on the ances-
tral property ; and that, therefore, those who have purchased
it, have done so subject to such ““ charge.” In support of
this ‘contention, Mr. Bhairavnith has cited to us several
authorities, which we shall now examine to see if they es-
tablish the proposition contended for.

“In Shidépd v. Parsyd (S. A. 433 of 1871), decided on the
18th December 1872, by Sir Charles Sargent -and Mr.
Justice Melvill, their Lordships had not to decide the |
question raised here, and they did not decide it. From
the judgment recorded in the case, it would appear to have
been a suit by a Hindu widow to eject a purchaser of-
some family property, and her claim was disallowed, their
Lordships -observing: “The plaintiff can, if so advised .
bring another action for maintenance, but in the present

suit, as she has failed to establish her claim to the pl'*operty; .

we must reverse the decree of the court below, and dis-
allow the claim.”” In that case, if they have expressed any
opinion at all on the subject, it is ome which rather

‘doubts the soundness of the proposition now contended for

since they remark: “In the present case, the defendant is a
stranger, and the property, in respect of which the action is
brought, would be liable (if liable at all) only under certain
cireumstances, the existence or non-existence of which can-
not be ascertained without’ ralslng issues foreign to the con-
tention between the par ties, &c.’

In the case of Musmmat Golab Koonver and others v. Tize

‘Collector of Benares and another (a) there was no questlon,

(a) 4 Moore Ind. App. ‘)46
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as in this case, between a widow and a bond fide purchaser

for value of ancestral property, and it cannot, therefore, be

-

said to have decided the point now raised. It was & case of
confiscation by Government under Bengal Regulation XT. of
1796 of the whole property of a joint Hindu family, consisting
of the widow and four sons of the last owner, for an offence of
which three only of thosé sons were guilty, the fourth being
a minor, and their Lordships of the Privy Council held that
the confiscation did not affect the right of the fourth son,
or of the widow to her maintenance out of the whole of the
ancestralestate. They virtually declared liable toconfiscation
by Government such portion only of the whole estate as,
upon a partition, would have fallen to the share of those

three sons ; and the widow’s right to maintenance would ap-

pear to have been tacitly . conceded by Government, for the
judgment says (p.258): “ Nothing was nrged at the bar
against this right. o

In Mussumat Khukroo Misrain v. Jhoomuck Lall Dass (b),
the question now raised did not properly arise between the
parties, and thongh' there is in the judgment a dictum to the
effect that the widow “could make the estate chapgeahle
with it into whose hands soever it had fallen under the fore-
closure,” no authorities are cited in support of the position,
and it rather assumes that her claim for maintenance 1s in

" the nature of a “lien” on the estate. Besides, this dictum has

reference to the contention in argument that as the widow’s
‘claim for maintenance was a charge on the estate, therefore
she had an interest in keeping the estate in the family ; and,
moreover, the estate was only declared to-be chargeable, if

the widow failed in getting her maintenance from the mem. .

bérs of her late hushand’s family.

The case of Rdimchandra Dikshit v. Savitribds (¢), prin-
cipally relied npon by the Subordinate Judge, and strongly
prgssed upon our attention by Mr, Bhairavndth, though-it

{8) 15 Cale. W. Rep. 263 Civ. Rul.

' {¢) 4 Bom. H. C. Rep. 73 A.C.J.
‘B 244—j °
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might at first 51ght seem to do so, when it lays down that “ By
Hindu law the maintenance of & widow is a charge upon the
whole estate, and, therefore, upon every part thereof,” does not
in reality determine the question nqw before us. Whether
her maintenance is such.‘“a charge ” of not was not the point
the Court was called upon to decide in that case, and we have
the authority of the learned Judge himself, whose judgment

“contains those words, for saying that it did not decide that

point ; for, when in a later case (d), the case of Rimchandra
Dikshit v. Sqvitribai, was cited before him in argument as

deciding that “the maintenance of a Hindu widow is a

charge,” &c., he ébserved: ¢ The question there was as to
whether one brother could be sued alone, and it was held,
that he could ”(e).

The case of Shrimati Bhagabati Dasi v. Kanwilal Mitter (f)
cited by Mr. Bhairavnath in support of his proposition, is in
reality more against than for his client. It decides (1st) that

“as against one who takes as heir, a Hindu widow has a,'right '
to maintenance out of the property in his, handb, which, no
doubt, s as good law in this Presidency as it is in Bengal,
but which does not apply to the present case; (2ndly) that .
she also has a right to maintenance out of such property in
the hands of anyone who takes it with notice of her having
set up a claim for maintenance against the heir’’—as to the
application of which to this cage it is sufficient to say that it
has never been contended that any such claim had been setup -
bythe plaintiff, or that the appellants hid any notice of it when
they purchased the property sought to be charged ; and (3rdly)
that “ by the law of Bengal shehas no lien on the property for
her maintenance against all the world irrespectivesof such

notice.”

The. case of Prosonno Coomarsein’ Mozoomdar v. The
Revd. B. F. X. Bcwbosa (9) does not seem to us to apply to

@y 8. M Nwtarmz Dast v. Makhanlal Dutt, 9 Beng. LR II
(&) Id. Ib., p. 27, (/). '8 Beng. L. R, 225,
(g) 6 Calc. W. Rep. Civ. R, 283, -
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the present case. There “a charge” in the strict' sense of
the term having been created by will upon an entire estate
in favour of the respondent, and a portion of suchestate having
come into the appellant’s possession as purchaser, it was held
that the person in whose favour the charge was er reated was
ab liberty to proceed against the party in possessmn of any.
part of the estate subject to the charge, leaving such party
to retoup himself by contribution from his ¢o-sharers. To
‘apply this decision to the present case, one: must assume the
very point that is sought to be established, namely, thata
Hindu widow’s claim to maintenance is “a charge ” upon the

estate..

" The learned authors of the Digest of Hindu Law cei-tainly
geem inclined to think that it is such acharge, and that any

family property in the hands of a purcliaser should, therefore,

be regarded as subject to it (%) ; but they do not support their
opinion by any reasoning or texts or decided cases, to enabls
6ne to determine Whether it 1s wellfounded..

We last come to.the cases of Heera La,ll v. Mussumat Ko

sillah (i)and Ram Churun Tewaree v. Mussumat. JasoodaKoon—
wer (§) also relied upon for the respondent,. .

In the first of these ¢ases the faets‘ are not fully set out, in:

the report ; but sufficient appears in it to enable one to guess
with. tolerable certainty. what they were. It would seem that
‘the amount, of the widow’s maintgnance had been fixed at
“ four rupees per month,” which must have been done either

by a family arrangement or by a decree-of the Court ; that’

‘express mention was made of it in the salé deed, which also

sﬁipulated thab that sum should be paid:by the vendor—cir-"
cumstances pointing to the inference that the parties were.

deahng with each. other ‘upon the basis of that maintenance
- being actually charged on the-property, and that the vendee
was anxious to free it from.the charge ; that the widow.was no

(#) West and-Bithler; Booki I%., Introduction, p! xxxviiy, para. 23 Ibid.
P32 :

() 2 Agra 42, ) Id. Ibi13k:
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1875.  party to the deed ; and that from the moment she came to

Laxsmvan  knowof it,she“ vigorously opposed the mutation of names.” 1f

RA'IVIl;H&AN- such were the facts, the general question “whether the widow

o has an actual lien on the proprety of her deceased husband, or
SARASVATI-
a1, -only aright of action against the heir personally, who takes

thp property,” wasby no meansnecessary to the determination

of the case, and the court’s answer to it, that  the widow’s

right is a charge on the property which formed the estdtc of

her husband,” stands upon no higher footing than a dictum.

But if we have not rightly conjectured the facts, the case is

certainly a direct authority in support of Mr. Bhairavnith’s

contention, though it is not very clear why the court, hold- -
ing as it did, and dismissing the purchaser’s appeal, should

have ordered that“ the decree should be executed first against
the heir Madho Singh” (who was not a party to the appeal)

“and if he fails to pay it, then against the other defendant,”

the pnrchaser If the widow’s right was.* a charge,” why was

she not to be at liberty to realize it out of such property n

the fiv st instance, she preferring so to do?

In the other case of Ram Churun Tewaree v. Mussumat
Jusooda Koonwer (%), the doctrine of the widow’s mainte-
nance being “ acharge > on the estate was sought, but invain,
tobe carried to its logical consequence. Therespondent,
under Section 348 of the Civil Procedure Code; objected that -
“she should be permitted to enforce her claim against the
property purchased by the appellant in the first instance, and.
not, as the Principal Sadar Amin had decided, afterunsuccess-
fully endeavouring to enforce it > against her husband’s heirs
and their property. The objection, however, was disallowed,

. although it had been held that the appellant had purchased
the property in execation of a deecreein his own favour
which the heirs, in collusion with him, had allowed to pass
against themselves. . This case lays down that property in
the hands even of a colluswe purchdser is not liable, except
under certain circumstances:; and that the widow should pro-
ceed in the first instance against the heirs and their property.
According t-{l)‘ this decision, whether a widow’s maintenance in

(k) . Vide Sup.
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a given case is or is not a charge upon family property in the
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hands of a purchaser, must depend upon WhethGIl‘ her hus- 1, oin
band’s heirs are or are not able to support her—a proposition Ea HOHAN-

‘which appears to us to be unsupported by reason or authority.
If her maintenance is really “a.charge” upon the alienated
property, it 1s not casy to perceive how it.can cease to be so
by the fact of the heirs having property which may be their
own acquisition, nor, if at the time of the alienation the pro-
perty does not pass to the alience burdened with any such
charge, how one can well be imposed upon it subsequently,
“merely because the heirs happen at the time to have no pro-
perty, which may be tho result of their own improvidence.

These authoritids, then, do not seem to us to establish that

the maintenance of a Hindu widow is a charge on any such

property in the hands of a bond fide purchaser from her late
husband’s successors, and one of them at all eventsis certainly
an authority the other-way (I).

The texts, which relate to maintenance, occurring in the
principal works of authority on t’his side of India, lay .down
generally that he who inherits a person’s property is bound
t0 maintain those whom that person was himsell bound to
maintain (m). Bub it will be seen that similar texts also en-
join upon him “the payment of debts’’ (n), ¢ the initintion
of the uninitiated as well as “ the murriage of the unmarried

members of the family ”” (o), and the performance of certain’

ceremonies for the spiritual benefit of that person (p), and
all these are, in Enghish works on Hindu law, spoken of as
“ charges on the inheritance * (g) no less than the mainte-
nance of the dependent members of his family. If the latter,

therefore, is ““ a charge ” on the inheritan'te, it is so in no other

sense than that in which the former are so. .
' () 8 Beng. L. R. 225,

(m) Vyav. May. Ch. IV., Sec. IV., 30 ; I6id. Sec. IX., 22 ; Ibid Sec. X1, .

1, 3,9, 125 Mit., Ch. IL, Sec. L, 7, 12, 13, 20, 21 ; Jbid Sec. X., 5, 15.

(n) Mit. Ch. IT., Sec. XI., 24 ; Vyav. May. Ch. V., Sec. IV.; 12, 14, 16, 17, 19.

(o) Vyav. May., Ch. IV., Sec. IV., 38-40 ; Mit., Ch, 1., Sec. VIL., 3-6..
{p) 2 Coleb. Dig. 576, 577 (Mad. Edn.); Vyav. May,, Ch. IV., Sec. VIIL, 29
o (9) 1 Str. H. L. 166, 170.

8
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Now it has been held both in Bengal and here that a cre:
ditor cannot follow the assets of a deceased Hindu into the
hands of a bond fide parchaser for valuaBle consideration’.
See Sunbassapa v. Moodkapa (r), Naroo Huree v. Konheir-
Munolur (s), Jumiyatrdm Rimchandra v.Porbludas Hathi (£),
and Unnopoorna Dassia v. Gunga Norain Poul (u).

It is indeed laid down in a work of great authority that
¢ debts followthe assets'into whosesoever hands they come ”
(v), but, as observed by Westropp, C.J., in Jamiyatrim Rim-
chdndra v. Parbhudds Hathi (w), the propositionis “too-broad-

ly stated,”” and is not warranted by the authorltles upon whick-
it is based.. B :

1f, then, properﬁy in the hands of a bond ﬁdrz @wchaser '

‘cannot.be pursued by a creditor of the deceased proprietor, it
- 1s difficult to see how the case of a widow, whom he was le-

gally bound to maintain, no less than he was to pay his debis,

_15 to be distinguished. What is" there” to render such pro-
perty liable in the one case and not in the other ?

Moreover, 1t is difficult tc*understand when thig ¢ cl'large on
the inheritance” isesaid to attach to the. family -property..
The duty of maintaining a female legally rests with her hus-
band from the moment of her marriage. "No distinction is
drawn in the Shéstras between wivesand widows; if, then, lier
right to maintenance becomes a charge from the moment of
marriage, every alienation made subsequently is ~subject to
such burden—a liability capable, of being enforced at any
time when the wife or the-widow is unable to obtain mainte-
nance from her relatives. ‘

We must, therefore, reverse the decrees of the lower courts
go far as they affect she gpecial appsllants; or the property in
their hands as purchasers. Thesumof Rs.12; which the plaintiff

- will receive under those decrees from her nephew Mahidev

Néréyan may not be sufficient for her maintenance ; but, inas-

much as she has chosen not to.appeal against them, and inas- -

much as he, Mahidev Néréyan, is not before us, we are unable
() 8Harr, 232, (x) 2 Cale. W. Rep. Civ R. 206

(s) Id. Ib. 289 (») 18tr. A- L. 166, 2 Id. 282;
(t) 9 Bom. H. C Rew 116, (w) 9 Bom, H. C, Repn. 117.
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" to inquire into, or order any inquiry into, the suﬁiciency 61' 1875.
‘suitableness of that allowance; and as the spécial appellants [, remvan:
were improperly ‘made parties to this suit, we think they are RA/“;%iAN'

entitled to their costs throughout. , S
SARASVATI-
L . BAT,
Decree accordingly.
e p—————— .
[APPELLATD CrviL JURISDICTION. ]
March 18.

Regular Appeal No. 42 of 1872

Bat Awrir, widow of Jrva’ (Original . Plaintiff)
MAHESHVAR - - veveeeeenenn. ) Appellant.

BA'1MA'~1R, widow of ManEsu-) (Original Defendants)
VAR, and four others.........§ Respondents.

Hindu Law— Widow—Manager—Son’ s widow—Grandson’s widow.

) Ahenatlons for family purposgs of the ancebtral estate by a Hindu widow
{the mother of a minor son), though she was not appointed an administra-
trix nnder Act XX. of 1864, upheld as made by a de facto manager.

A Hindu died leaving him surviving a daughter-in-law and a grand-
son (the widow and son of a predeceased son), Subsequently his grandsou
died a ‘minor, leaving his widow (also a minor) him surviving :

Held that the grandson’s widow succeeded in preference to the son’s
widow, according to the rule of obstructed heritage, thg latter being enti-

tled to maintenance out of the family property.
.

THIS was an appeal from the decision of Bholdndth
Sardbhai, 1st Class Subordinate Judge of Kaira, in the
District of Ahmedabad, awarding to the plaintiff half a
share in a part of the property claimed by her.
The appeal was heard by Wasr and NanaBA'T HARIDA'S |
JJ. L
Nagindas Tulsidds for the appellant.
Shémtdrdm Ndrdydn for the first respondent, BAi Ménik,
Dhiragldl Mathurddds, Government Pleader, for the second
and third respondents. .
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