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Rigulbw Appeal No~ 73 of 1872.

Pa'haxn GovARDEANBEATFIARIBHA'L ]
and Tatry HarisHaT, owners of _Pfccinhﬁ”s and
the firm of GovarpEANBEAT LaL- l} Appellants.
LUBHA'T vevvevrenvrnaieaiiversnansesss

Raxsorps’s DurapaDEA’S, owner of )
the shop (or firm) conducted \ Defendant and
in the name of Sma’ NATHUBHAI [ Respondent.
RANSORD 1ovvrvessernnivesanseeenss

Act XXT. of 1848—Bombay Act I11. of 1865— Hindu Law— Wagering
contracts— A gency— Partnership.

Act XXI. of 1848 simply annuls all contracts by way. of wagering, and
p_rohibité any suit in respect of them, but does not declare them to be un.
lawful ; and neither by-:the provisions of Act XXI of 1848 nor by
Hindu law is the agent of a wagerer precluded from maintaining against
the latter a suit for moneys paid by the agentto the other wagerer, or his
agent, in respect of the loss of the wager, nor from recovering fees and bro-
kerage due to him as agent in effgcting, or for services i connection with,
the wagering transaction. - Moteelal Heeralalv. Jumnedas Umrootlal and
another (2 Borr, Rep. 676} overruled.

Bombay Act IIL of 1865 has not a retrospective foi'ce, and, thérefore,
applies neither to agreements collateral to wagering contracts, entered into
prior to its coming into operation, nor to interest subsequently accruing due
on such agreemrents.

Where the parties to an agreement (prior to the coming into force of
Bombay Act ITL. of 1863), collateral to a wagering transaction, stand to
“each other in the relationship of partners, and not merel'y of prineipal and
agent, they are severally liable for contributions, proportionate to their
several shares, towards the losses incurred by the partnership in respect
of such wagering transaction.

THIS was an appeal from the decision of Bholdndth S4ré-
bhéi, First Class Subordinate Judge of Ahmedabad, in
original suit No. 742 of 1867.

The facts of the case fully appear from the judgment of
the Court.. '
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The appeal was argued before Wasrroer, C.J., and K-
BALL, .
. Leith (with him Shantdrd dm Nardyan and Vmayak Hari-
chand) for the appellants.
Starling (witk him Dhiraglal Mathurddés, Government
Pleader,) for the 1espondent »
Cur. adv. vulf,

Wasrrorp, C.J. :=—The plaintiffs claim from the defendant;
as sole member of the. firm of Shé Nathubhdi Ransordds, a
balance of Rs.15,609-8:5, alleged to be due in respect of
various dealings in cotton, opinm, &c., between the plaintiffs
and that firm.,

With the single and insignificant exception of an item of
« Rg. 50-1-0 debited on account of ingurance,” the defend-
ant denies that any, of the transactions sued upon were with
the firm of Shi Nathubh4i Ransordds. That firmx he alleges
to consjst of several partrers, none of whowm, except the
defendant, have been made parties tothe suit. Any dealings,
other than the item of Rs. 59-1-0, which the defendant had
with the plaintiffs, he alleges to have'been Suttéd transactions,
i.e., time-bargains, falling within Act XXI. of 1848; and
carried on by the plaintiffs not simply as his Va‘g’ents, but as
partuers with hgm i his capacity as an individual, and not
on behalf of, or with the firm of, Shd Nathubhéi Ransordés.

Putting aside the item of Rs. 59-1-0, both parties ceneur
in regarding the defendant alone as the person .concerned
with the plaintiffs in the transactions, the subject of this
suit. The parties, it is true, arrive at that conclusion by
different roads, inasmuch as the plaintiffs say that he is so
because they dealt with the firm of Shd Nathubhii Ransordis,
and that the defendant is the.sole member of that firm,
whereas the defendant avers that he alone is thé person
concerned with the plaintiffs in those transactions, inasmuch
as they were dealings with the defendant as an ‘individual,

‘and not with his firm of Sh4 Nathubhii Ransordés.

Whichever of these two reasons be the true one, it is
evident that nnder neither hypothesis would it have been a
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‘proper course to have made the alleged partners of the de-
fendant in the firm of-Shd N athubhdi. Ransordés parties to
this suit in respect of any of the transactions sued upon by
the plaintiffs other than the item of Rs. 59-1-0, and for the
sake of that item alone we do not understand’ that the
plaintiffs wish to' amend their plaint by adding as par ties to
this suit the persons al]eo'ed by the defendant to be his
partners in the- firm’ of Shé Nathublisi Ransordds. It would
indeed have bebn imprudent to do so, because it it turned
out either that the defendant expressly contracted on his

own behalf alone with the plaintiffs in respect of the other

items, or that, although he. may have professed to enter
into those contracts on behalf of the firm of Sh& Nathubhii
Ransordds, yet the other members of ‘that firm did not
authorize him to engage in such transactions, nor did such
transactions ‘come within the proper scope of the business
for carrying on which the partnership firm of Shi Nathubhéi
Ransordds was established, the defendant alone would be
liable in respect of them, and the plaintiffs would have ex-

pused themsclves to pa,)'rnienb, to the.partners other than the

defendant, of their full costs, and could not save themselves.
therefrom by estabiiéhing against them the item of Rs, 59-1-0
inasmuch as it would be a misjoinder to have associated
in one and the same suit that item, which affected the firm,

with the other items, which, on the present hypothes1s,
affected only the defendant in his individual capacity. In
that case, moreover, the plaintiffs might find it dlﬂicult to
establish a_right to have the costs, which. they might be
compelled to pay to those partners, over against’ the defen-
dant ; for he has, throughout this suit, denied that the tran-
sactions, other than the item of Rs. 59:1-0, were matters to
which the firm of Shé Nathubhdi Ransordds were privy.

‘The case of the plaintiffs, as presented to the court be-
low, was that they acted in the traunsactions, alleged by the
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defendant to be Sattd transactions, as agents, and not ag -

wagerers ; that'in short the Wagels éf the transactions were .

wagers (which the plaintiffs denied them to be), were wagers
between the defendant (under his commer. cial deqcnptmn or
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1875 style of Shd Nathubhdii ‘Ranso‘rd{’ns) ~and third parties, and
Paraki  not between him and the plaintiffs, and consequently that
IOVARDIAN. A b XXI. of 1848 did not apply o thissuit. - To that ques-
' B‘;A'I tion of agency the Subordinate Judge mainly directed his
RaxsorDpA’s attention, and held that such agency was not proved He
Duiaz HDHA&eﬂso held that the transactions were Saffd transactions. As-
suming, but not deciding, that he was right on both points,
we must point out that the defendant alleged that he did
enter into Sattd transactions with the plaintiffs, and that the -
latter were not his agents, but his partners in those transac-
tions, that is to say, were ‘joint wagerers with him in
-time-bargains with third parties. The Subordinate Judge:
seems to have quite: overlooked the legal effect of the case
as thus put by the defendant himself, and so apparently did
his professional adwsers in the court below. The defen-
dant denied that the plaintiffs were his agents, thinking
probably that he might thus evade coming within the scope of
. the decisions of the Supreme and High Courts, which held that -
the agent (usually a shroﬁ") of a wagerer might maintain against
thelatter a suit for moneys paid by the agent to the other wage-
er or his agent in respect of the loss of the wager, and might
also recover fees and brokerage due to him as agent in
effecting, or for servicesin connexion with, wagering transac-
tions. Such was the case of Jordvermal Sividl v. Beramgji
Dadabhar, decidéd, after due ‘consideration, by Sir M.
Sausse, C.J., in the Silpreme Court, on its Plea Side, on the
14th of April 1859. Tt was an action of assumpsit to recover
Rs. 11,001:8-1, being the balance of an account due from the
defendant to the plaintiffs.” The items on the debit side of
the account consisted of payments, made by the plaintiffs on
account of, and for the defendant, in satisfaction of losses on
.wagers made by the defendant in the names and through
the agency of the plaintiffs, and of commission or brokerage
due to the plaintiffs as such agents of the defendant. The
‘wagers had been all entered into subsequently to the passmg
~ of Act XXT. of 1848, and were upon the average prices of ,
~ opium realized at the Government sales of that commodity
at Caleutta in 1857 and 1858, The commission or brokerage



ABOMBAY HIGH  COURT REPORTS.

was for effecting those wagers.  Beside pleas of non- as$ump-
sit, payment and fraud (which were traversed by the plaintiffs),
the defendant pleaded certain special pleas, apparently in-
tended to show the circumstances, under which the payments
were made, and the brokerage, &c., sought to, be recovered,

and that, either by Act XXI. of 1848 or by Hindu law, the "

plamtlffs were debarred from recovering those payments or
the brokerage, &c. To those special pleas the plaintiffs both
specially and generally demurred. I contended on behalf
. of the plalntlffs that the special pleas were not. only bad on
specml_demulrer as bemcr informal and unmtel_hglble, but
“also were bad in sﬁbstanee and, therefore, open.to general
demurre1 "because the confracts sued on were nob wagering
contracts, bub- contracts collateral to them, on which a suit
--would lie, inasmuch as wagering contracts were only annulled
and not rendered illegal by Act XXI. of 1848. Mr, Lewis,
A.G., for the defendant contended, 1st, that Act XXT. of 1848
was applicable to contracts collateral to wagering contracts as
well as to wagering contracts themselves, and in fact render-
ed the latter illegal, which, being so, tainted the collateral
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contracts with the same illegality. 2ndly, that, at all events;" .

by Bindu Jaw, all wagering contracts were illegal, and for.
this he cited 2 Borradaile 415, 621, 1st Ed. (a). As to the
special pleas, the Chief Justice said that there were strong
reasons for regarding them as bad on special demurrer for’
ii_;formality and unintelligibility, but that he would not decide

. the case on that ground.” ' Lhave a correct manuscript note

of the judgment made at the time of its delivery, which, as
‘the case. has- not been reported, it may be useful now to
quote. He said: Assuming those pleas to be regular in
form:and clear in their meaning, and further assuininw that
meaning to be that which it has been argued ‘to be by the
defendant’s counsel and v1ew1ng them in the manner most
favourable.to thedefendant, those pleas seem to me to be
bad on general demurrer. Treaﬁing those pleas either as
stating that the plaintiffs had ‘paid moneys for the defendant

to third parties on-losses by (the defendant in respect of »

(a) 455, 676, Ed. of 1862;
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wagering contracts entered into between him and such third
parties, or that the moneys sought to be recoveyéd by the

plaintiffs in this action are for commission or brokerage fees

in respect of such contracts effected by the plaintiffs for the .
defendant with third parties, I think that those pleas would
be bad ‘on general demurrer. "Act XXI. of 1848 of the
Indian Legislature is analogous to the English Statute 8 and
9 Vie,, 0. 109, S. 18, from which the Indian Act is borrowed.
That Statute and the Indian Act make all agreements by

_way of gathing or wagering null and void, and prohibit any

snits in respect of such contracts. Neither the Statute nor-
Act declares such. contracts unlawful, but mercly annul
them. There has been always a distinction preserved be-
tween cases, in which the Legislature declaves a contract to
be unlawful, and cases in which the Legislature has declared’
a contract to be null and void, and prohibited the parties to
it from suing upon it. That distinction has been very clearly
upheld with respect to the English Statpte 8 and 9 Vie,, C.
109, S. 18, _ Several cases in point have been cited by Mr.
Westropp for the plaintiffs.  Knight v. Cambers (b) and
Kn'ight v. Fitch (c) appear to rule the present case. 1. nchbaldl‘

'v. Cockerell (d), and Sims v. Hasris (¢),are to the same gffect

(f).” (Here Sir M. Sausse referred in detail to those cases and
then continued thus:) . “The case cited by Mr. Lewis, A.G.
from 2 Borradaile’s Reports 621 (1st Ed.), appeavs to have
been treated both in this Court (g) and in the Privy Council
(k) as no longer law, if ever Jaw. The 5thand 6th pleas aré
applicable to-the count in the plaint on the account stated.
They seem to be bad for the same reasons as the 8rd and 4th.
The demurrer must be allowed with costs as the authorities
are quite clear on . the subject.”” The case subsequently went
to trial upon the other pleas, on which issues in fact had been

(®) 150.B,562; 8. C. 1Jur. N. 8. 525; 24 L, J. N.S. C.P. 121,
(&) 15C.B.566;S. C. 1Jur. N. S, 526; 24 I.. 7, N.8. C.P. 122
(&) 4Jur. N. S. 693, Exch. (o) Id. Ib, 72

(f) Seealso Fitch v. Jones. 5 B, and B, 238 -

(9) Opium cases, Perry, O.C., 225, 227.

(r) Dulubdas Pitambardas v. Ramlal Thakursidas, Perry, 0. C.,
232; 8. C.5 Moore 1. A, 127,
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joined, and the plaintiffs, notwithstanding another struggle
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made for the defendant at” the trial, obtained, on the 11th  pyrraxy

November 1859, a verdict against him for Rs. 11,001-8-1 (the
amount claimed) 3ﬁ(_1 costs.

" The contracts, sued upon in that.case and in the analo-
'gous cases upon the Stat. 8 and 9 Vie. cited in it, were the
contract arising upon either the express or implied request
of the principal that the agent should pay the amount of
the losses incurred on-the wagers for the ‘principal, and the
éxpress or implied contract that the principal should remu-
nerate the agent for his services as agent. The contracts
sued upon were not the wagering contracts themselves, but
contracts’ collateral to them. It may be gathered from the
‘cases relied on by Sir M. Sausse, from his own decision, and
from. Rosewarne v. Billing (i), Joseph v. Lutwyche (]) s and
other cases, that the fact that a person has constituted an-
other person his agent to enter into and” conduct wagering

- transactions in the name of the latter, but on behalf of the
former (the principal), amounts to a request by the principal
to the agent to pay the amount of the losses, if any, on those
wagering transactions. o :

The decision in Jordvermal Sivlal v, Daddbhidi Beramji
has been followed in numerous instances in the Supreme and

High Courts [of which unfortunately only one, Ziribhuvandds

v. Motildl (%), has been reported], ahd,vexeep’o in the case of -

collateral contracts entered into er arising since Bombay Act
IIT: of 1865 came into-force, has never been departed from.
The law, as laid down in that case, is still the law in all
parts of British India other than the Presidency of Bom-
bay, throughout which Bombay Act IIL of 1865 is in opera-

tion. The only item in the account (the subject’ of this .

suit) of a date subsequent to the coming into-force of Boui-
bay Act I1L. of 1865 is one for interest. The 4th section

of that Act expressly declares that the Act * shall not be -

construed so as to give it a retrospective effect.” If, under
such contract or usage as the plantiffs may prove, they would

(i) 15C. B. N. 8. 316. " {j) 10 Exch.614.
, , (k) 1 Bom. H, C. Rep. 34.
B 244—D
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have been entitled to interest upon the moneys due to
them in respect of the collateral contracts before the Act
came into force, they ‘will be so still. - To hold that interest
upon moneys due on collateral contracts, entered into or
arising before. the Act came into force, ceased to run from
its coming into force, would be to give to the Act a retros-
pective opération. Neither to collateral contracts of such

.date, nor to any claim forinterest arising thereon, is Bombay

Act 111. of 1865 applicable. That Act was passed to sup-
ply the defect which Jordeermal Sivlél v. Ddddbhéi Berdmji
and other similar cases disclosed in Act, XXI. of 1848 (which
excluded suits on wagering transactions), and to close the
doors of the courts of justice in this Presidency. to suits: -
upon contracts collateral to yvagex'ing transactions where such

collateral contracts have been entered into or have arisen’
since the Act came into force, a purpose which it has effec-

tually answered, but the Act was never intended to be appli-

.cable to prior contracts. Supposing then the plaintiffs to

have been only the agents of the efendant, and, as such,
to have entered in their own names into _thé wagering trans-
actions o n his behalf, the authorities already quoted show
clearly that, notwithstanding that the commission and bro-
kerage were earned in respect of services relating to wager-
ing transactions,  this action would lie for that commigsion
and Hrokemge, and further that, unless the defendant, before
the plaintiffs paid losses on fhose wagering transactions
for him, had countermanded their authority as agents, and
forbidden them to make  such payments, they would be en-
titled to recover the amount of those payments.- Assuming,
however, that the plaintiffs were, as the: defendant alleges,
his partners in the wagering transactions, they would still,
nevertheless, be entitled to recover from him his share, at
least, of all losses which they have paid for him, unless it can
be shown that, before they made such payment, he forbade
themtodo so. Lord Wensleydale says (6 Ho. of Lords 417) ;
‘“The law in ordinm'ybartpershi}ps, so far as relates to the
powers ¢f one partner to bind the others, is a branch of the
law of principal and agent. Fach member of a complete
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partnership is liable ‘for himself, and, as agent for the rest,
binds them upon all contracts made in the course of the or-
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dinary scope of the partnership business’”+ Mr. Lindley gua1 Harr-

(Vol. 1, 743) in discussing the subject of contribution and
indemnity between. partnem, says :— It is to be observed
that every member of an ordinary firm is, to a certain ex-
tent, both a prmmpa] and an agent. He is liable as a prin-
cipal to the debts and engagements of the firm, and he is
entitled to contribution from his co-partuers ; for they have
no right to throw on him ,alone‘,the burden "of obligationg
which, ex hypathesli, are theirs as much as his.. Again, each
member, as an agent of the firm, is entitled to be indempi-
fied by the firm against losses and expenses;\bond, fide in-
carred by him, for the benefit of the firm, whilst pursuing
‘the authority conferred upon him by the agreement entered
into between himself and his co-partners.”

There was an’ unreported case (Aban Shi' Séheb Al v,
Késsirav Bibi Sdheb Holkar and others) before Sir Mathew

“Bausse, C.J., in which the plaintiff filled the character as well.

of parbner as of agent (in the strict sense of that term) with
"the defendants. The suit was one which had been instituted

at the Equity Side of the late Supreme Court, but was decided

“in the High Court. It may be useful to quote in extenso the

following note of Sir M. Sausse’s judgment :—
© ¢ Thig is a demurrer for want of equity to the plamtlﬁ"’

_bill, which prays for an account of partnership transactions,
between the plaintiff and the defendants, in respect of opium
time-bargains or cantracts which they had mutually agreed to
enter into with third parties through the agency of the plain-
tiff, who' also clmms, under the partnership agreements, a
brokerage or commission upon each of those transactions, as
well as interest upon advances made by him for partnership
purposes. :

“The plaintiff and defendants having agreed to ‘;peculate
in opium time-bargains, on the Tth February 1861, entered
into the following agreement in writing :—

¢« ¢To Aban Shé Siheb Ali (the plaintiff), written by the
underswned, As to bargains for chests'of opinm by the.

BHA'T
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fixed time of 25th February 1861, chests will be sold and wiil-

be purchased, and earnest money will be paid and received.
Vithaldis Mangalji will cause these bargains to be entered
at-your place. Do you be pleased to enter the same. For
the bargains you may enter, do yon be ple:ased to send notes
containing the particulars. 7th February 1861.

“The plaintiff and the several defendants subseribed for
the number .of shares attached to their names respectively,
and in the following form, which is that adopfed by the first
defendant :—¢In this I have eight annas whether profit or
loss be obtained at the rate of eight annas.’ _

“The plaintift had one-sixteenth shave only.. It was orally
agreed that he should receive a brokerage or commission
of two rupees per chest upon all bargains, and also interest
at 9 per cent.upon all advances made by him in payment of
differences under the partnership agreement. ;

“The plaintiff, with the knoWledge and consent of the,
other- partners, received from, and paid to, third parties
several sums on account of diﬁerencés. + The pﬁyments hav-
ing largely exceeded the receipts, a loss accrued to the part-
nership, and, when the plaintiff called upon the partners to -

~ pay their proportion of the losses which had been paid by

him in cenformity with the partnership agreement, the de-
fendants refused to contribute.  The plaintiff then filed this

* bill, and the defendants demurred for want of equity. The

~ gains are illegal.

defences relied upon are: Istly, that such ¢ time-bargains’
were réndered illegal by the Indian Wagering Act XXI of

1848 ; 2ndly, that, by Hinda law,.such wagers or time-bar-

“ In- conformity with decisions upon the analogous Eng-
lish Wagering Statute 8 and 9 Vie., ¢, 106 (from which the
Indian Act is almost literally -copied), this Court has re-
peatedly decided that wagers are not rendered illegal by Act

XXL. of 1848, and if has so held very recently (!) in an
() On the 10th August 1861, Mr. Anstey then strongly insisted on the
illegality, by Hindu Law, of wagering transactions, and cited 2 Borr. 415,
621, Bd. 1st ; Bellasis R. 72; Morris, Part I11., Sel. Ca. 8. D. A, p. 33;
and Manu Ch. VIIL, pl. 7, and Ch, IX., pl. 221 t0 227 ; but without success.
An attempt then made by him to bring the case within the English laws
sgainst forestalling, regrating and engrossing, likewise failed. ‘
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action brought by the present defendant, Kdssirdv Bdb4 ~ 1875
Séheb Holkar, against RAml4l Thdkursidis on the Plea Paraku

sy < GOVARDHAN-
Side of the late Supreme Court, when a defence similar to L/ Hagr.
. ., ’ 1.
the present was relied upon by Ramlal Bt
. RANSORDA'S

« Législation, both in England and India, with respect to Durasupma’s.
wagers, is very similar in character to that which took place
‘nearly two centuries ago with respect to other contracts,
when the -Statute of Frauds (29 Car. 1L, C. 3), in the 4th
and 17th sections, declared that no actions should be brought
on certain contracts, and that a certain other class of con-
tracts should not be allowed to be good.

“Those contracts were never held to be illegal. In the
hurry and excitement of commereial activity, they are daily
entered into in E.nglan‘a, but, although not legally binding
upon the contracting parties, they yet form the legitimate
subject of partnership dealings and accounts which are there
investigated and enforced by courts of law.

“With a view to the protection of legitimate commerce
and honest trading from the evil consequences of this widely
spread practice of gambling in India, it might, on the
whole, have been better to have declared such wagers to be

“illegal, and not simply null and yoid, but that is for the
Legislature, the province of courts of justice is to admlmqter
law as they find it, and not to make it.

- “The first ground of defence then fails altogether. Tt
has been strongly urged at the Bar that the Privy Council
has not yet pronounced any judgment upon the point that
wagers are illegal contracts by Hindu law, and that it ‘was,
therefore, open to the defendants to rely upon that defence. .

“ Although there was no express decision upon that point
in the judgment delivered in 1850 by Baron Parke in Dulab-
das v. Ramlal (m), yet there was a very strong expression of
opinion by the Privy Council that the authorities referred
to in the arguments did not support the'proposition that
wagers or time-bargains were illegal by Hindu law ; and
in the case of Raghunath Chotalal v. Manakchand (n), which

(m) Perry O0.C. 232, ~ (n) 6 Moore LA, 251,
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~_was decided in 1856, this p'oint of llegality was not raised,
or adverted to, although it would, if supported, have led to
a contrary decision.

¢« All the aunthorities relied upon in the present argument
were brought before the fate Supleme Court in 1849 in the
case of Rdamldl v. Dulabdds, (o) but there was an unanimous
judgment of the Court that wagers were not illegal by Hindu
law. It is so far res judicaia, but, after having examined
all the authorities referred to in argnment and in the judg-
went of the Court in that case, together with any other
which T have been able to discover, I fully concur in the
soundness of that decision, and with the observations ¢f Chief
Justice Perry, which are to be found at pp. 227-28.

«Tn Halhed’s Gentu Law (published in 1775) the text of
Yijunyavalkya is given, _by‘ which even a common gaming
wager is ditected to be énforced by law, if made publicly in
a recognised gambling-house ‘and the king’s share paid,’

~and in the Mayukha, Chap. XXI,, pl. 2, the author . treats

Section 224 of Chap. IX. of Manu (which has 'beé‘n relied
upon in argument for the defendants in support of the
defnui‘rerj as declaring the punishment of gambling ¢ without
the permission of the kmg‘ ‘

~ ““After such a clear recocrmtlon of public gamblmo‘-houses .
and of gambling debts being recoverable by the aid of the
State, it would, in my opinion, be impossible to contend
successfully that all wagers are contrary to the spirit of
Hindu 1aw, or to immemorial dnd generally accepted Hindu

" usage. Indeed, so far as usage is known,.it is in favour of

the recognition of wagers as a head of legal contract. .1
entertain no doubt that wagers are not illegal contracts by
Hindu law beyond the specific instances in which some de- -

scriptions of them were prohibited by a recognised law giver,
such as Manu, or by the ordinances of a sovereign.

“The state of Hindn law on this subject éppears. to have
been very analogous to that of British law before the Stat.
8 and 9 Vie, C. 106, until which period wagers generalfy

3 (o) Perry O. C. 224, ‘
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were lawful contracts, although particular descriptions of 1875
them, such as gaming with dice, cards, &c., were rendered PA'RAKH ,

COV&RDHAN-
illegal by Statute. : ' . BHA'T HARL
' BHA'T

“ As'ib was stated in argument that a snmlar defence was v,

RANSORDA s
raised-in a case now depending before the J udges sitting at’ pyrapmoma’s

_the Appellate Side of the Court, and that a question upon
the legality of wagérs or time-bargains (Viyada Vydpdr)
has been sent by those Judges to the Hindu law officer for
his decision, I have procured both and find his reply to have
been that there is. no speuﬁc provision in the Shdstra in
respect of such a transaction. :

“T refer to it, not as authority upoﬁ the subject, but to
show that, as far as can be ascertained from Hindu works,
either translated or in the vernacular, there is no prohibition
to be found against wagers or time-bargains, as a genelal
head of contract. '

“The subject-matter of pa‘rtnership dealings in the present
case was not of an illegal character, and, upon the facts
stated in the bill, the defendants must abide by their con-
tract with the plaintiff, and contribute their share of the
Tlosses incurred as well as pay the stipulated brokerage on
the various transactions entered into by him upon their be-
half” Sir M. Sausse then overruled the demurrer with
costs,

The Subordinate Judge ‘haVi;lg overlooked the bearing of
the law of partnership upon the admission of the deféndant
that he had entered into time-bargains in partnership with the
plaintiffs, we must (except as presently mentioned) reverse
his decree.. As there must be a new trial, we do not purpose

_ now to express any opinion whatever upon the questions of
fact, viz., 1st, whether the plaintiffs- were simply agents, or

-2nd, whether they were agents and partners, or 3rd, whether
they were partners only of the defendan} in the transactions
out of which this suit has arigen, or in any one or more of
those transactions: All of those questions we leave open
for determination by the Subordinate Judge upon the new

-trial, as well as the amount of the halance or balances (if any)



- 64

1875.

« PA’RARH
GOVARDHAN-
BHA'T HARI-
BHA'L
V.
RANSORDA'S

" DULABHDHA'S

EOMBAY' HIGH COUKRT REPORTS.

due from the defendant to the plaintiffs in any one or more of
the three capacities above mentioned. In the investigation
of those questions, it will be important that the Subordimate
Judge skiould carefully consider thequestion as to the genuine-
ness of Exhibits Nos. 26 and 27, or of either of them. In
doing s0, he may resort to.comparison of the handwriting
in those documents with that in Exhibits 29 and 81, which
are admitted by the defendant to have beer written by him.

The Subordinate Judge may, if he thinks fit, take the evidence

of independent experts as to the handwriting in Exhibits 26
and 27 as compared with the admitted cxhibits. The court -

~below may very possibly -have been right in decmlng the

dealings between the. plaintiffs and defendant to be Sattd
transactions or collateral to such tr ansactlons, but what has
been already said as to the law of this case shows that o be

.an_ immaterial question. The Subordinate Judge having

held that the defendant failed to prove his cross demand of
Rs. 5,019-9-0, or any part thereof, and the defendant not
having appealed against that finding, we consider it con-
clusive upon him, - He, therefore, cannot be permitted on the
new trial to re-open that question, If his contention be true
that the dealings sued upon by the plaintiffs were dealings in
partnership between them and himself in his individual
capacity, and not with his firm of Shi Nathubh4i Ransords,
which he avers to consist of several partners, he could not
properly have set up as a counter-claim in thissuit the balance
of Rs. 5,019-9-0, which he alleges to be: due to that firm.
Any attempt to establish that claim should be in'a suit to
which all of the members of that firm were parties. :
Except as regards the counter-claim of Rs. 5,019-9-0 set
up by the defendant, the Court reverses the decree of the
Subordinate Judge of the 28th of January 1871, and remands
the cause for a new trial on the merits, at which regard should
be had to the observations contained in th;s judgment, a copy
of which accompanies the decree. Costs of this appeal and
of the cause are to abide the result of the new trial. - The
Enghsh memorandam of appeal must be amended by render-
ing its heading conformable to that of the plaint and suit.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 

