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f'béaring upon this point, which we think it as well to note—3 ~ 1875.
Morris 53, decided 28th March 18565 4 Morris 24, 15th May Kusuazasix
'1857 ; 8 Harrington 232, 28rd September 1861 ; 9 Harrington, SaNEROIT and

another+
294, 3lst March 1862; 7 Harrington 132; 7 Harrington ., %
. Prra’meag-
218;7 Harmnﬂton 257.; 2 Morris 51 ; and 2 Morris 262. DHA'RI AND
. GovINDRA'Y.
The Assistant Judge has thrown out the case on the preli-
minary point of limitation. We must, therefore, in reversing
his decree, return the case that he may dispose of the appeal
on the merits. Costs to follow judgment.
—_——
tArpELIATE CIVIL JURISDICTIO\ ]
Cross Special Appeals Nos. 771 and 338 of 1874 -February 19.
No. 271.
Gora'n Ka'sHI .*..'.....'....‘....Defendmzi amd Appellant.

RaMA'BAISAHER PATVAR (

DHAN and another ... | Plamtzjfis‘ andResp qndents.

No. 338.:

Rana’eA’t SA’HEB PATVAR
pHAN and another

} Plamtzﬁg and Appellunts.
Gora' KA'sHI............... Defendant and Respondent.

Suit by a Hindu widou: having o son— Limitation— Act XIV. of 1859—Certi-
feate of guardianship—Act XX. of 1864—Civil Procedure Code, Section 73.

In 1864 a Hindu widow, héving a minor S('m,'sued, in her vwn name and
on her own behalf, to recover certain immoreable property.' The action
was brought on a lease which expired in 1854. The defendant denied the
lease, and contended that the suit should be dismiseed, as it could not be

- maintained by the widow in her own name. In 1871, the sop, who bhad in
the meantime attained his majority in 1865, was wmade a co-plaintiff on
<his own,application: '

B 244-—c
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. Held thet the suit was barred, masmuch as it mast, if maintainable, be

Gora/'LK a’su1 Geemedtobhavé been institut®d in1871, when ths son Was made a co-plaintif

v.

Rama’'sa’l
Sa'HEB  Par-

the plaint previously to that time haviag been in the widow’s own néme
and expressly cn ker own behalf,

VARDHAY and  Held also that as the widow had no certificate of guardienship, she was pre-

a.nother

cluded by Act XX. of 1864 from bringing & sait in ber own neme in respect
of her son’s property, and that making the son 2 co-plaintiff in 1871 could
not change the character of the suit, as it had existed previous to that date
s0 as to defeat the law of limitation. )

-Held (by Pinhey, J.,) that the minor was wrongly made 2 plaintiffin 1871.
Durm Das Pondey v. Mussumat Sham Soondri (8 Cale. W. R. P. C. 44).
distingnished.

THESE were cross special appeals from the decision of E.
Hosking, Assistant Judgeat Satara, amendmu the de-

_cree of Vasudev Nilkanth, Subordinate Judne of T La=gaum

Ramibéi Séhéb,;.wldow of the late Bhiu Siheb Patvar-
dhan, in 1864 sued to recover possession of certain land in
Kasbe Bhilawddi from the defendant Gopal Kighi, and stat-
ed that the same had been let to the defendant in 1847
under & lease which expired in 1854. ‘The suit was brought
by Ramébéi in her own name, and in her own right as the
heir of ‘her husband, although she had, at the time, a minor
son, named Ganpatrdv, who did not atfain his majority until
1865. Gopél demied the lease, and contended that it was not-
competent to R4mab4i to maintain the suit-on her own bs-
helf, and urged that it should be dismissed. On the: 17th -
March 1871, Ganpatrdy was allowed, under Section 73 of
the Civil Procedure Code, to join the suit as co-plaintiff with
Ram4bii, Thereupon the. defendant -contended that the
period of limitation should be calculated back from the
time when. Ganpatrgv joined the suit, and that, therefore,
the claim was barred by the Limitation Act, as it was

“brought after the lapse of more than twelve years from the

time when the cause of action' accrued’ in 1854,  Both the
lower courts held thate Ganpatriv was properly made a co-
plaminff and that the claim was not barred by limitation, as
it ‘was filed by Ramébai within the pemod of limitation,
They, accordingly, decreed in plaintiffs’ favour part of the
land, and rejected the claim to the remaining part, on the.
ground that the plaihtiffs failed to prove their right thereto
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In special appeal, the principal contention was on the = 1875

point of limitation. Gora’ LKA SHI
The specml appeal was. argued before SarcENT and Pin- RABMB_PAI
HEY, JJ., on the 19th of I'ebruarv 1875. ffgiiilq :fxd
another,

Bhazr avnaik Momgesn, for the appellant contended that
Ganpatriy ought not %o have been made a party to the suit;
as his interest was not thereby affected within the meaning
of Bection 73, Civil Procedure Code: Joy  Govind Doss v.
Goureeprashad (o), Mussamal Khodejd v. Almed Hossewn
(b). Ramibii could not be said to have brought the suit on
behalf of ‘her son while a mincr, because she had obtained
no certificate as required by Act XX.0f 1864, Section 2, nor
under Section 20 of that Act, could she maintain it in- her
own name after the son’s minority ceas.e%i. Moreover, if it
was o suit on behalf of the son, it must be considered to have
been instituted on the 17th March 1871, when he was made a
party, angﬁ limitation. must be calculated back from that
time. 'Lhe claim, therefore, was barred : Kishen Loll Chow.
dhry . Chunder Coomar Roy (¢), Ménakldl v. Bhdskarsdy,
8. A, No. 494 of 1871, decided by Gisss and MuLviy, JJ on
the 12th February 1872, ;Shwmm Vithai v. Bhagir thzbaz (d)

Skantdmm Namycm for the respondents submitted -that
the snit, thongh  instituted by  Ramabii in her own name,
might be regarded as brought by her on behalf of her son.
It was so regarded by the Privy Council in s case in which a
Hindu widgw (plaintiff): adopted a son after- ‘the institution
of the QmL by her for the recovery of her husband’s share in
the famny property : Durm Das Panday v. Mussumat Sham
Soom’? i (e).

SATDGENT, J.:—This action was orzgmallymsmtute&byRam%
b4i Saheb to recover certain lands, which had formed -part
of the saranjém of her late hasbangl, Bhéu Siheb, on the
ground that they had been leased to the defendants in 18447
{a) 7 Cale. W, Rep. Civ. B. 202. ' _(b) 10 Cale. W, Rep. Civ. K. 359.

{¢) Cale. W.Rep. for 1864, Civ. R.152.. . (d)6Bom. H.C. Rep. A.C.J. 20, 22.
(e) 6 Cale, W. Rep, B. C. 44.
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* forthe term of seven yoars. It was bxouf’ht/ in her ownname,

Gora'LKA'sm1 ourported to be in her own behalf, and did not even men-

v,
Raya'say
SA’uER Par-
VARDHAN and
another,

tion the existence of her son Ganpatuw

‘The defendants, by their written statement, contended -
that Ramab4i had no cause of action, there being a son
living. On 23rd December 1870, she made a representation

to the Court (Exhibit 80), in which she claims exclusively

in her own right ds heir of her husband, her son not having
been acknowledged by the British Government. She further.
contends that in any case her son was the only person enti-
tled to take the objection to her title, and that he was living
under her protection. In March 1871, Ganpatriv was made
a co-plaintiff on his own application, notwithstanding the
opposition of the ‘defendants, who filed a supplementary
written statement in July 1871, in which they contended
that Ganpatrdv’s intercst was not affected by Ramébdi’s suit,
and that Section 73 was, thercfore, not applicable, Ientertain
but little doubt that, under these circumstances, the making
Ganpatriv a co-plaintiff was an improper procecding. - As-
summg, however, that Ganpatriv was properly made a party,
it could only be on the assumption that Raméb4i was hence-
forth suing on behalf of her son, otherwise there would clearly
be a misjoinder of plaintiffs. Now the right of Ganpatriv, as
son of Bhiu Sédheb, was to recover possession of the lands in
question on the expiration of the lease to defendants, That
leaso expired in 1854. Ganpatrév’s right to recover posses-
sion of the lands would, therefore, have accrued at that date,
and his right of action, owing to his not having come of age
until 1865, would be barred in 1868. The suit, however, so
far as it can be deemed to be based on Ganpavrav’s title, must
be deemed to have been instituted . thn he was made a co-
plamtlﬁ' in 1871, and was, ‘therefore, too late. This is ‘appa-
rent from the circumstance that the plaint had, previously
to that date, been in Ramébéi’s own name as heir of her
husband, and was expresséd to be in her own behalf.
Mor_eoVér, not having a certificate of guardianship, she was
precluded, by the Minors Act XX. of 1864, from bringing
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a snit in her own name in respect of her son’s property, nor
could the making Ganpatriv a co-plaintiff in 1871 change
the character of the suit, as it had existed, previous to that
date, 50 as to defeat the statute. It was suggested by M.
Shéntarim that the suit might be_ regarded as having been
brought in .1864, treating her now asa trustee for Gan-
patriv, and he referred us to the case before the Privy
‘Council, reported in 6 Cale. W. R. P. C. R. 45. There, no,
doubt, a suit brought by a widow in her own right was
treated.as having been continued as trustee for her adopted
son after the date of adophion.. There was, however, no
question of the statute in that case, but,mérely whether the
widow could be decmed as'having any title to recover in the
suit after the adoption, and the Court held that she had,
holding that she must be deemed to be suing as a tr.ustee for
her adopted son. In dealing, however, with the question
of the statute of limitdtions,‘which arises in this case, 1t 1
plain that Ramébdi could only. be considered as suing as
a trustee f01 Jer son, from the time when Ganpatrdv was
m%de a co-plaintiff with her.

We are obliged, therefore, to hold that the suit was baned

and the decrees: of the courts below must, accordingly, be
reversed with costs on speclal respondents throughout.

Pivmey, J.:—This suit was instituted, in 1864, by Ramébéi
- S4heb, widow of Bhéu Siheb Tasgénvkar, to recover posses-
sion of certain property in the possession of the defendant

Gopal K4shi, and said to have been leased to thé defendant

in 1847 by the plalntxff’s deceased hugband.

Ramébdi sued in her own rxght as widow and heir of her
late husband. = She did not claim the property on behalf of
her infant son, nor did she mention that she had any son.
Moreover, as she had not- been appointed administratrix of
‘ber infant, son’s property under Act XX. of 1864, she was
hot competent to maintain or institute. this suit on her son’s

beh'mlf

_She admits thab she had a son, Ganpatrdv, born to her in
1849, Tt is clear, therefore, to my mind that this suit was

2

1875,

GOPA'LKA. SHT

v
Rawa’sa’t
SA'HEB Pat.
VARDHAN and
another,
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1875.  not maintainable by Ramabéi either for hérself or ‘for her
infant son, and I am, therefore, of opinion that the suit should

Gom LK A'sHI

. have been dxsmlased
RaMA’BA

Sames Par-  Butin 1871, thatisnearly sevenyears after the su,mwas filed,
VARDHAN and
snother, and when Ganpatrév was 22 years of age, he was allowed to
| become a party to the suit, and was made by the Subordinate
Court a co-plaintiff with Damébai. T am of opinion that it
was nob competent to make Ganpatrév a co-plaintiff in the
suit, either under Section 73 of the Code of Civil Procedure
or under Section 20 of Act XX.of 1864, and that, therefore,
his hame should be removed from the record. Ramébéi, by
her own showing, had no cause of action, and it was not, in
my opinion, competent to (;ranpatxav seven ycars afterwards,
to come into a suit, whieh was bad in itself, and ought to
have been dismissed years before, and import into the suit
& canse, of action which should date back from the date on
which an unmaintainable plaint was filed by Ramébéi,
Again, up t0.1871, when Gan‘patra’w was made a co-plain-
tiff, there was no cause of action before the Court on which
the Court could award against the defendant. If Ganpatrédv
had any cause of action against defendant, he must be held
to kave asserted it first in 1871, when he became a plaintiff
on the record, for he cannot be said to have derived any
right through Ramébéi, who up to that time was the sole
plaintiff on the record. But in 1871, Act XIV. of 1859 was
‘the law of limitation, and under this Act, his claim was bar~-
red. It is admitted by the pleaders on both sides that Gan-
.patré¥’s claim was barred by limitation, if Act XIV. of 1859
applies to it, and if his clalm dates from the time that he
became a party to the suit.

. And, thevefore, I also think the decrees of the courts
below should be revelsed and the claim dismissed with costs:
throughout;
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