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this document in considering the evidence in the case. But 1874
so excluding it we find that there remains sufficient evidence = Ree.

. . . » .
on record to sustain the eonviction of the first and second gara’ Apa'sr

1 . . and two
prisoners . others.

[The Court then went into the ovidence, and declining to -
" confirm the sentence of death on the first prisoner, Fatd,
- sentenced him to transportation for life. Tt confirmed both
the conviction and sentence on ‘the second prisoner, and
acquitted and discharged the third.]

. Order accordingly.
———————
[ArprLiaTE Crvin  JURISDICTION. ]

Regular Appeal No. 50 of 1872. October 10-

Bua'v Na'sa'st Urea'r...... Plaintiff and Appellant,
SunprA'BA’T, Wife of DHONDU )
GOVIND......cc0en.on.o. Defendant and Respondent.

Family usage—Utpdt faumilies of Pandharpur—Suecession—
‘ Hindu Low.

Among the members of the Utpatfamilies of Pandharpur, in the Sholdpur
District, danghters are excluded from - succession, by a long and uniform
family usage. i

i

Under Hindu law, a family usage or custom, when clearly ]?)r'oved,
outweighs the written text of the law. But the greatest care must be
exercised in accepting the alleged usage or custom as proved. Whenitis a
family custom, the evidence must clearly show that it has been submitted
to as legally binding, and not as a mere arrangement by mutual consent for
peace or convenience. .

Any special rule of inheritance proved toexist in a Hindu family, and
which is ancient, uniform, and reasonable, and not repugnant to the funda-
mental prineiples of Hindu law, should not be refused recognition.

Origin and growth of the rights of inheritance of the widow and daugh-
ter by general Hindu Law, considered.

HIS was a regular appeal from the decision of Mah4-
dev Govind Rénade, First Class Subordinate” Judge
at Poona, '
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The case (a) was remanded by the High Court for the
trial by the lower court of the two issues stated in the judg-
ment of the court. The following is an extract from the
judgment of Mr. Rénade, bearing on the second issue :~—

“I now proceed to the investigation of the second point
laid down in thé remand order. Tf Purshotam Chimn&ji
was separated from the plaintiff, as a matter of course it
follows that his daughter is his sole heir after Ramdbéi’s
death, now that the adoption of the first defendant has been
set aside. Against this claim of the daughter, the plaintiffs
set up a family custom, by which Purshotam and RamAbdi
dying without any issue or adopted son to succeed as heir,
Purshotam’s share lapsed to his separated kinsman, the
plaintiff, and his daughter has noright to succeed to his

- father’s share. . The question is put rather too broadly in the

order of remand. The question there is, € whether, accord-
ing to the custom of the country, the defendant Sundrébdi,
as a female, is excluded from inheriting the said property in
dispute.” Now, the plaintiffs do not contend for such a broad
principle of exclusion. They do not urge that there is any \
custom of the country which oxcludes female heirs generally
from succeeding to such property. They plead a family
custom, and that this family custom does not exclude all
female heirsas such, but only daughters, female heirs of a
different gotra. It is admitted by the plaintiffs that the

" wife, mother, or daughter-in-law of a separated Utpat sue-

ceed, on his death, to his share. Ramébii’s own enjoyment
for twenty years was of this sort, and so was Anpurnédbsi’s
before she adopted Purshotam. Every witness on the plain-
tif’s side, as well as on the defendant’s, admitted that
female heirs, as such, succeed, and are not excluded. The

Utpét familics number in all about fifty or sixty in Pandhar-

pur, and at present there are six or seven female sharers in

these vritti, who regularly receive their shares of the offer-

mmgs, like any of the male members. Two of these female

sharers, Grirjab4i, No. 266, and Varubai, No. 267, were examin-

ed on behalf of the defendant ; and as the fact was not dis-
() See. 7 Bom. H. C. Rep. A, C. T. 153. ‘
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puted by any of the plaintiff’s witnesses, the point may be
said to be established that the property in dispute is ‘not of
a sort from which, by any custom of the country, female
heirs, as such, are excluded. The Utpét vritti, as stated
before, consists of the offerings before Rakhmini Devi and
Rédhikd Devi, and the gifts of yajmdns who come to wor-
ship at the two shrines. The manner in which the fifty or
sixty Utpdt families manage to divide the vrifti, is thus de-
scribed by the witnesses on both sides, and this evidence re-
moves the slight objection which otherwise might have been
urged against female purohits or priests. The proceeds of
the offerings have been farmed for the last four or five years
from month to month, and the farmer, who is an Utpat him-
self, pays down the auction price on the last day of the
month preceding that for which the farm is given. The
farmer has regular lists made of all the sharers, and the ready
cash, which he pays for the privilege of the farm, is divided
by him among the sharers, according to their shares. - None
but the farmer Utpit actually officiates at the temples, except
when any particular yajmdn brings his own Utpét. Female
sharers, like the male ones, have only to go to the temple on
the thirtieth day of the native month,. and take the portion
of the cash which falls to their shares. On this point the
witnesses on both sides give the same description. With
regard to the second question, therefore, two points may be
said to be admitted on both sides: 1st, that there.is no
custom of the country excluding female heirs from the succes-
sion; and 2ndly, that the property in dispute is not of a sort to
which female sharers cannot snceeed, and that female heirs,
belonging to the gotre of the Utpats, do succeed. The real
point of contention between the parties relates to the much
narrower question, whether female heirs belonging to a dif-
ferent gotra—daughters, &c.—are or are not excluded from
succession to this property, not by the custom of the country,
for none such is alleged, but by the usage of the Utpit

families.

“There arc thus two points to be colnsidere.d; first,
whether the evidence in this case is sufficient to establish
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such a famlly usage ; and secondly, whether such a iamlly
usage, repugnzmt to the general religious law of the parties,
can be upheld.

“Upon the first of these two points, the general effect
of the evidence upon my mind is, that such a family usage,
excluding female heirs of a different gotre from succession,
has obtained in these Utp4t families for a long period—for
so long a period as the witnesses on both sides can testify
from their recollection. The defendant’s witnesses, one
and all, admitted that, up to the moment of this suit, there
hasbeen not a single instance in which the daughter has
succeeded as heir to her Utpét father’s share, or has obtained
her father’s share by gift or will from him. The question
itself, it seems, has not been raised before, so quietly has
the usage been acquiesced in. * * K

“ How far such a family usage, repugnant to the gene-
ral religious law of the parties, can be upheld, is the next
question to which I shall now address myself. |

“Custom or usage occupies a prominent place in Hindu
law. Manu lays it down ¢ that the scriptures (or the Vedas),

'the codes of law (or smritis),-approved usage, and in indif-

ferent cases self-satisfaction, the wise have declared are the
quadruple description of the juridical system’: Chap. 2,v.12.
¢ Thus have holy sages, well knowing that law is grounded
on immemorial custom, embraced good usage as the root of
all piety (Dharm)’: Achara, Chap. 1, v. 110: immemorial
custom is transcendant law approved in the sacred scripture
and in the codes of divine legislators. Let every man dili-
gently observe immemorial custom : (Achara) Chap. 1, v. 108.

“ More particularly, regarding the different varieties
of custom, the same institute lays.it down in Chap. 8,
v. 46, ¢ what has been practised by good men and virtuous
Brahmins, if it be not inconsistent with the legal customs of
provinces or districts, or classes or families, let him (the
king) establish.” ¢All these titles of law promulgated by
Mann, and (occasionally) the customs of different countries,
different tribes, and different families, are described in this
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code’: Chap. 1, v. 118, The Yéjnyavalkya institutes in-
culcate the same regard for the customs and usages of dis-
tricts, classes, and families. Brihdspati says : * Rules of the
country, caste, or people, derived and preserved from ancient
times, should still be preserved in the same way, lest people
rise in rebellion.” He makes no mention of family usage.
From this review, it will be secn that the Hindu law-givers
regarded custom, which was immemorial, good or approved,
and not repugnant to the scriptures and the institutes (for
usage only occupies a third place in the enumeration of the
sources of law), as having the force of law ipso facto, and that
it did not requirc any judicial or legislative recognition to
give it validity. The binding force of customary law has
been discussed ab length, and all the conflicting authorities
on the subject examined in the Khojal and Memon succes-
ston cases (b), as also by the Madras High Court in Tare
Chand v. Reeb Ram (¢). In the Khojoh and Memon cases
the custom was a class or caste custom, and it was held
that when such a custom has been shown to have existed
from time whereof the memory of man runneth not to the
contrary, and is not injurious to public interests, and docs
not conflict with the express writiten law of the ruling power,
such a custom is entitled to the sanction of English courts
. of law, though it may be inconsistent with the dictates of
the general religious law of the parties.” In the other case
decided by the Madras High Court, the alleged custom was
a family usage, and it was ruled that (1) though according
to one school of modern jurists, for the establishment of a
customary law applicable to a whole community, or a large
section of it, the acts of individuals belonging to that com-

Bra'u
NA'NAg1
UrpA'r

v.
SUNDRA’BA'T.

munity and illustrative of the custom must be plural, uniform, -

and constant, and performed with the consciousness that
they spring from a legal necessity, and the custom, more-
over, must not be unreasonable, (2) yet as customary laW,
antagonistic to the general law, can never be established by
the evidence of a single family confessedly subject to that

general law.  The Privy Council has incidentally obscrved

() Perry’s Or.Ca, 110.  (¢) 3 Mad. H. C. Rep. 50.
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that there does not exist in any person the power of making

“laws of inheritance for themselves.

“Tt will be seen from these quotations, that while in
the case of class customs there are jurists who allow them
a 'validity independent of judicial recognition, there is no
school of jurists who recognise the power of the members of
a single family, and inferentially of any number of families
springing from the same’ source, to make a law of inherit-
ance for themselves repugnant to the general religious law
to which they are admittedly subject. It is very necessary
to bear this distinction in mind between local or class cus-
toms and family usage, between Deshdchdr and Kuldchdr.
In this presidency, this same distinction has received both
a legislative and judicial rvecognition. Regulation IV. of
1827, Section 26, lays down that statute and regulation law
must govern civil courts ; when there is no statute or regu-
lation law, the old custom of the country, in which the suit
is brought, should be followed; and if there is neither
statute law, nor custom of the country, then the religious law
of the defendant ought to be followed in the decision of

“civil suits. Tt will be seen from this that it is the old custom

of the country that is enjoined as a guide. English munici-
pal law, by some historical accident, limits customs to a par-
ticular locality only. Sir Erskine Perry, in the Khojdhs’ case,
has remarked that this peculiarly municipal rule of English
law (which explains the peculiar wording of the section
quoted before), can have no application in India, where

. customs are seldom local, and are always personal ones or

caste customs. Customs generally, therefore, may be divid-
ed into two classes, local or caste, or trade customs, and
family customs or usages ; and it will be seen, from a review
of all the decided cases on the subject, that while the courts
have been generally in favour of upholding the local or
caste customs, even when opposed to the general religious
law of the parties, they have shown a general disinclination
to sanction a merely family usage which was inconsistent
with the religious law of the partics. The institutes of
Hindu law mention all the three kinds of customs—district



BOMBAY HIGH COURT REPORTS.

class, or family eustom together—and place them much in the

same rank as third in the order of the -sources of law., It~
may reasonably be gathered from the texts that while ortho- _

dox Hindu tribunals would certainly ndt have upheld local
or class customs opposed to the general religious law of the
parties, ab the same time they would have made no distine-
tion between the usages of families and caste or local customs..
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But from the authorities it is plain that such a distinction

has been made all along in British courts of Jjustice, and in
civil courts governed by the Regulations, as will be seen
more at length from the cases cited below. The following,
among others, may be cited as examples of local custom
upheld, though inconsistent with the religious institutes or
law of the parties. In the Broach and other Gujardt Dis-
tricts, wakf property, which is inalienable by, Muhammadan
law, may be, by the custom of the district, alienated : 1 Borr.,
Case 27; 1 Bom. H. C. Rep. 36. In the same districts,
and more especially on the other side of India, the right of
pre-emption, which is based on Muhammadan law, is allowed
and enforced, by custom, as between Hindus also : S. D. A
" Rep. 1848-50, p. 80. The law which forbids an encroach-
ment on the privacyofa neighbour’s houseis hased on Muham-
madan law, and has been recognised, in many cases as
- applicable to Hindus also in particular cities of Gujarét.

- “In 2 Borr., p. 38, Case No. 7, it was held that, though
by the Muhammadan law there is no distinction between
watan and other effects, the succession of an illegitimate sor
to a watan was disallowed as being opposed to the custom
of the country (North Konkan). These instances may suf-
fice to show how the courts favour local customs, even when
opposed to the law of the parties. The next class of cus-
toms, caste customs—if not unreasonable or immoral—are
equally favoured. The Khojah and Memon cases, above
cited at length, furnish the best examples of this class of cases.
The decision in these cases was again upheld in a late case
decided by the High Court of Bombay, and reported in
2 Bom. H. C. Rep. 276, Although, in Hindu law, the

33 me
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right of divorce is marital only by the usage of particular
castes, second marriage, without sufficient justification, or
ill-treatment by the husband, may entitle the first wife to
claim a divorce : 1 Borr., Case 22 ; 2 Borr., p. 524; and ex-
copmunication of the husband, for taking a second wife in
marriage without consent of the first, was upheld by all the
courts: 1 Borr, p. 398. Inthe earlier reports, there are
many more such cases relating to the law of marriage,
divorce, and other relations of personal status, where the
caste law has been allowed to override the institutes. Of
course, when any usage is plainly unreasonable or immoral,
the courts have set it aside, notwithstanding -that the Hindu
instifites or custom sanctioned it. The Hindn law and
usage both recognise the prostitute caste, but no suit lies in
our courts for the wages of prostitution. ‘The right of divorce
at the pleasure of the wife claimed by the = Talfide Koli
caste was held to be invalid, though sanctioned by custom, as
being opposed to the spirit of the Hindu law : 2 Bom. H. C.
Rep. 276 ; 7 ibid. 183 ; 5 ibid. 17.

“ These instances may suffice to show how the law favours
caste customs, even when inconsistent with the religious law
of the parties, if they are not clearly unreasonable or immoral.

“To come now to cases rélating to family usages or
customs, it has been held that evidence of the acts of a single
family cannot establish a valid custom : 4 Bom. H. C. Rep.
113, A. C. J. A custom of primogeniture in the case of a
petty Hindu family cannot be supported : 1 Bom. H. C. Rep
Appx. =i

‘f In that case the defence was that partition of the watan
was not allowed in the family. Tt was held, however, that as
this was not a usage of the country, but a family usage
only, it could not be upheld, as being contrary to the gene-
ral religions law of the Hindus. In 8§ Harrington 273,a
similar defence was negatived on the same ground. In 5
Moore’s Ind. App. 169,6 Moore’s Ind. App. 164, it has been
held that though general law may be controlled by usage,
if shown to have existed for a long series of years, any petty
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family cannot be perfhi’oted to set up a law for itself so asto 1874,

set aside the general law. ' ©_Buay
. .. . Na'ma'st
“Such being the course of decmgns on the subject of  Ureaw
family customary law, the point forinquiry immediately SUNDRA'BA'L
before me 1is, whether the family usage set up in this case
falls under the first class of cases or under,the second, whe-

ther this usage shonld be npheld or disallowed.

“In this case the alleged usageis not strictly the usage
of one family. It relates to about fifty or sixty sub-families,
all sprung up from onec common ancestor. In the case of
" Twru Chamd v. Reeb Ram, the alleged usage was shown to
have partially obtained through three generations of the
common family, or rather of the several families who traced
their origin from Mr. Hughes. The fifty or sixty Utpét
families all ackunowledge their common relationship, and the
number of sub-families is a matter of mere accident. T do
not think the number of these sub-families, in any way, con-
verts the alleged usage into a usage of a class or a caste.
. The Utpéts cannot intermarry among themselves, and they
observe mourning for one another, atleast members of
cach of the four great divisions among them do observe
mourning. The Utpdts cannot, therefore, bé looked upon as
a caste or class by themselves. They do not themselves set
up any such protension.. There have been only two sorts of
casos of kuldchdr, or family usage recognised by the courts
of law in some cases decided on the other side of India. The
first class of cases are hardly eXceptions from the general
rule, that family customs ought not to be recognised when
inconsistent with the religious law of the parties. The
family -custom in these cases only indicates the particular
school of law which should govern the family. It has been
held in 8 Cale. W, Rep. 261 Civ. Rul that Hindu families
are ordinarily governed by the law of their origin and not
' by the law of their domicile. In the case of a Mitdkshard
country family coming to reside in Bengal, the presumption
is that they follow the Mitdkshard law as their kuldchdr
till it is shown that they have adopted the Bengal law (of
Achar and Vijarahar). Many cases of this sort have been



258

1874,
BuA'U
Na'wa'st
UrpA't
V.
SUNDEA 'BAL

BOMBAY HIGH COURT REPORIS.

‘decided by the Bengal Courts on this principle. The other
class of cases relates to the alleged usage of primogeniture
in the succession of large zeminddgries. These decisions
proceed on the grouRd that the estate is, by family tradition
and usage, of the impartible sort of what Hindu law recog-
nises as Rdj. No,kuldchdr of the sort seb up in the case
excluding female heirs, not as females but as members of a
different gotra, has been judicially recognised. On the con-
trary, there are numerous decisions where a similar usage has
been negatived. In the case of the Ghotwal tenure in Bengal,
reported in Cale. W. Rep. (1864), p. 39, Civ. Rul., a double
kulachdr was set up,’ first, that by family custom the pro-
perty descended to the eldest son, to the exclusion of other
members, and 2ndly, that on failure of direct male heirs, it
went to the nearest male kinsman, to the exclusion of all
females.  The first part of the family usage was found prov-
ed, and'was accordingly upheld. The second part, though
proved by- some instances, was disallowed. One of the
grounds on which the incapacity of female Ghotwals was
sought to be supported, rested on their presumed inability
to perform the personal services required of Ghotwals. It
‘was held in that case that a female Ghotwal might succeed
as heir, as peréonal service was not required of Ghotwals,
whose ordinary duties were of a.sort which might be per-
formed by a deputy duly appointed. In our own presidency,
a similar defence was set up against the claim of female heirs
to succeed to the Muzumddri watan, and it was disallowed
Jby all the courts. The law, as clearly laid down in 5 Bom.
H. C. Rep. 202, A. C. J., 1*ecog11ises the right of females to
hold Muzumddri watan, males being appointed by them to
perform the services. In this case, the son of the daughter
of a deceased Muzumddr claimed to represent him, and -
the Government raised the defence that female heirs could
not succeed to the watam. It was there determined that
there is nothing in the naturc of the watan, or in the rela-
tionship of the holder to the state, which renders the succes-
sion of females impossible. In this presidency, females
arc entitled to succeed to hereditary district and village
offices. Inan carly case, reported in the Réports of Selected
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Cases, p. 122, the daughter’s claim to succeed to the Desdigiri 1874
land of her father was supported, and a plea similar to the one  Bma'w
raised in this case was disallowed. In another tase, 9 Har- Ng;‘;j,;" :
rington, p. 425, a similar plea of family dsage was set up for
- the defence, that the male kinsmen of the deceased who died
without male issue ‘succeeded to the property in preference
to his daughter. It was held in that case by the late Sadar
Court that the Shastra rule was the converse of this, and
that the witnesses could nof establish a custom contrary
to the Shastra rule” In 8 Bom. H. C.Rep. 75,A. C. J. a
' separated brother’s widow sued for her husband’s share in
the Varshdsan which was granted to the family for the per-
formance of the worship of a certain idol. The widow’s
suit was allowed, as separation and performance of service in
rotation by the husband’s branch of the family was proved.
It is true, in this case, the question of the competence of a
female to perform the worship was reserved fo be decided in
another suit. In the present casc, as stated before, this
question doecs not arise. There are already female sharers
in numbers who receive the proceeds of their shares, and the
only question is whether the daughter ought to rank along
with other female heirs whose claims are allowed. The
property at present in digpute ,consis'ts ‘of the offerings be-
fore the idols and the proceeds of the Purokitam service to
yajmans who came to Pandharpur. - Now, it has been ruled
¢ that hereditary priestly offices descend on failure of males
throngh females” The daughter’s sons were admitted as.
heirs in this case: 6 Bom. H. C. Rep.250, A. C. J. The,
privilege of administering purohitam to pilgrims coming to
‘Rémeshvar is admitted to be capable of alienation and delega-
tion, as was decided in the case before the Privy Council, re-
ported in 2 Cale. W, Rep. (P. C.) 21. Taking the whole of
these cases together, I think the inference isirresistible that
the alleged family usage cannot be sustained in this ease.
There is nothing in the nature of this property that should
allow its descent like any other property to the heirs of the
same gotra as recognized by law, and prevent it from being
inherited by other legal heirs by reason of their belonging
to a different gotra. It has been shown before that similar

.
SuNDRA'BA'L
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defences, raised on similar grounds, to the claims of daughters
to succeed to ghotwal tenures, to the Desdigiri and Mu-
ruwmdart watans and to the Varshasdns of priests, have been
disallowed by the law courts, and I do not see that there is
any peculiarity in this case which justifies me in recognising
such a departure from the usual rules of the Hindu law of
descent. Pleas of expediency are, of course, not such as
the law courts can well recognise. But even on grounds
of expediency, the question is debatable, and, on the other
hand, T am certain that there is little equity in letting the
daughters, many of whom in every family are unmarried or
widowed, to starve from want, because they have the mis-
fortune to lose their father. The daughter’s claims upon the
father’s affection and estate in natural equity are certainly
much stronger’ than those of remote kinsmen. The tacit
arrangement, which had certainly for some time obtained in
these Utpét families to the prejudice of the claims of the
daughters, hasnever received judicial recognition. The daugh-
ter’s right of succession, though distinetly recognised by Hindu
law, has been looked upon with little favour by the people of
this part of the country, and the student of the early reports
will be struck with the painful struggle which female claim-
ants had to make against all manner of pleas and defences,
in spite of which this claim has mnow during the last fifty
.years obtained a general judicial recbgniti(;n. In 4 Mad. H.
C. Rep. 345, there is a’case reported, in which the members
of an undivided family, at the time of partition, agreed

: aﬁlorx_g themselves that the property of any one of the mem-
- bers or their heirs, who had no natural or adopted son, or any

other issue, should not be sold or transferred as a gift, but
should, on his death, be divided by the other sharers.” It
was held, in a suit brought by one of these sharers to set*
aside a sale made by a memb er who died without issue, that
" an estate could not be made subject to a condition which is
repugnant to any of its ordinary legal incidents, such as
the power of disposition, and that such legal incident cannot
be taken away by agreement.’ - The family arrangement,
which T hold to have obtained in the present case, can have
no more legal validity than this agreement of the co-sharers.
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This tacit pact of the Utp4ts cannot divest the estate of its
legal incident—sucecession by the danghter after the widow—
under the general canons of inheritance as laid down in all
the institutes, To recapitulate what has been said on this
part of the subject. Inasmuch as (1) family usage to be re-
cognised as valid must be not repugnant to the scriptures
and the institutes of law, which this is shown to be ; (2) that

while the Regulation enjoins only the enforcement of the’

old customs of the country, and by-mnecessary inference, of
castes or classes, even when inconsistent with the religions
law of the parties, the present usage is not a local custom or
class or caste custom, and as such, does not come under the
protectiniy section of the Regulation; (3) that the general
drift of all the authorities on the binding force of customary
law is to recognise local or caste customs, but to disallow any
mere family usage as to inheritance, if repugnant to the
general law ; (4) that there have been express decisions, in
which the rights of daughters t6 succeed to hereditary ser-
vice watans and offices have been upheld, and pleas of
family usage, similar to those raised in this case, have been
negatived ; (5) that there is nothing in the nature of the pro-
perty or the duties required of an Utpét, which would exclude
daunghters at the same time that the right of succession was
allowed to the widow and the daughter-in-law ; (6) that the
arrangement, by which daughters are excluded, has not ob-
tained a judicial recognition, (7) and that no sach arrangement
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can be allowed to deprive property of its ordinary legal in=: ‘

cidents, and, among others, the succession of the daughter
after the widow ; (8) that on grounds of expediency and
natural equity, the daughter’s claim to succeed to her father’s
estate ought to be upheld in preference to the separated
kinsmen of the father; (9) and that no person can be allowed
to set up arbitrary laws of inheritance for themselves re-
pugnant to the general religious law to which they are ad-
mittedly subject.

“ On these grounds and on the authority of the cases
cited before, I hold, on the second point, that Sundr 4bsi,
notwithstanding that she is a female heir of a different gotra,
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has a right to succeed, under the general law of inheritance,
‘to her separated father’s property, and the alleged usage to
contrary, though proved to haye obtained in these Utpat
families, cannot be upheld. ”’

The appeal was argued before Wrstrore, C.J., and Wesr, J.
Rav Saheb V. N. Mandlil; for the appellant.
Shantdram Neardyan for the respondent.

The authorities cited and the arguments used by the
pleaders on both sides fully appear from the following judg-
ment of the High Court delivered by -

- ¥

West, J.:—This case, the previous proceedings i’n which
ave fully reported at 7 Bom., H. C. Rep. 153,A. C. J., was re-
manded for retrial upon the following issues, viz, :—

(1) Whether, as regards the property in aispute, Pur-
shotam Chimnéji (father of the defendant Sundribéi)was -
divided from the original plaintiffs.

(2.) Whether, according to the custom of the country,
the defendant, Sundrib4i, as'a female, is excluded from in-
heriting the said property in dispute or any part thereof.

On the former of these issues, the Subordinate Judge, Mr.
Rénade, has found that Purshotam was divided in interest
from the plaintiffs. His judgment on this point has hardly
been questioned. Tt rests on a very careful analysis of the
evidence, and we see no veason for arriving at a different

" conclusion on this part of the case.

On the second issue, the Subordinate J udge has found
that the evidence points ““to a generally received family
usage, by which, while female heirs of the same gotra are
admitted to share, the daughters as belonging to a different
gotra ave excluded from succession.” He concludes, there-
fore, that ““the plaintiffs have made out their allegation of’
the existence of such usage in the Utpht families, by which,

) Sundribdi, as a daughter, would be excluded from succeed-

ing to Purshotam’s share.”” This finding, if relevant, should
strictly have been decisive, Either evidence should not have ‘
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been taken of the family or class custom upom which the
plaintiffs relied as having established a special rule of in-
heritance, by which they sought to benefit, because such a
custom could not be the basis of a legal right, or else, being
taken, because the custom would constitute a law, the de-
cision should have been in accordance with its result. Pro-
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bably, the Subordinate Judge wished to put on record the -

materials upon which a decision in appeal might be founded
in the event of this Court’s taking a different view from his
own of the legal questions to which he proceeds to address
himself, and he has certainly spared no pains to make his
investigation thorough and ‘effectual. The evidence given
by the several witnesses has been minutely analysed in the
arguments before us, but though it is not altogether one-
sided, we are satisfied that, upon the whole, there is a great
"preponderance of testimony in favour of the view taken by
the court below. The usage of the family or,tribe of Utpats
has excluded daughters, who, by marriage, had entered
_another ¢ gotra,” from inheritance to their father’s property.
This nsage is attested by a considerable number of witnesses,
and is traced back so far as living memory goes without any
apparent break in its uniform observance. The evidence
shows also that a similar usage  obtains,” as the Subor-
dinate Judge says, “ among the other priestly families in at-
tendance upon the service of the shrine of Vithob4 at Pand-
harpur and of the Devi Rukhmini and other temples,” several
of which families he specific 7

»

Notwithstanding, however, the satisfactory proof of the’

existence of the usage in point of actual® practice amongst
the Utpdts and amongst other tribes similarly situated, the
Subordinate Judge has found that the usage having, as he
conjectures, oi'iginated in a“sort of pact between them-
selves ” (the Utpit families) has no force as a law binding
on any person who may choose to discard the custom. His
arguments on this subject require a careful consideration.
He puts the matter before himself thus, “how far such a

family usage repugnant to the general religious law of the
3duc '
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parties can be upheld, is the next question to which I shall
now address myself.” The question put by this Court was'
whether, according to the custom of the country, the defend-
ant, Sundrdbii, was excluded from inheritance, and there
was a want of accuracy in identifying the custom of the
country with the general religious law of the parties, unless
that custom gave effect to. the general religious law as a
customary law. - If it did give effect to it, then the question
was, not whether a family usage repugnant to the general
religious law could be upheld, but whether the usage was
indeed repugnant to that religious law. The way in which
the Subordinate Judge has stated the case begs the question
on this, which is the most important point in the inquiry.

Manu, who, as Vrihaspati declares, “ is pre-eminent and
the touch-stone of all Smritis ” (see Muir’s S. Texts, vol. 3,
p. 181), says (Ch. VIIL, pl. 41)— A king......must inquire
into the particular laws of classes, the laws of districts, the
customs of traders, and the rules of certain families and
establish their peculiar laws.” To this Kulluka Bhat has
added the gloss whence Sir W. Jones extracted the condition
“if they be not repugnant to the law of God.” Yéjna-
valkya (B. 1. pl. 342) gives a similar injunction and the
Vyavahira Mayukha (Ch. L., plac. 13) quotes from Brihas-
pati— Let all rules of each country, caste, and family that

have been observed from ancient times be still observed in

the same way.” The Subordinate Judge has remarked on
this passage— He makes no mention of family usage ’—
which is an obvious mistake, and the reason why family
customs are allowed so important a place in the constitution

_ of the Hindu law of inheritance is sufficiently evident when

we bear in mind the intimate connexion between the celebra-
tion of the family sacrifices and the ownership of the family
property which is found subsisting in the earliest times.
By many of the sages indeed this connexion was made the

basis of a theory of the spiritual origin of proprietary rights

which Vijnéneshvar combats in the Mitdkshar4, but the mere
possibility of which shows the closeness of the relation which
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gave rise to it. The ancient law, looking on the family
estate as furnishing a permanent means for the sustenance
of the members and for the continuance of the traditional
sacrifices, treated its wanton aliénation as a kind of sacri-
lege ; while in the hands of the family, to whose sacra it was
in a manner dedicated, its devolution was regulated by the
peculiar character of those sacra and of the religious notions
connected with them. The sense of the rather obscure

passage, Manu, Ch. VIIL, pl. 42, appears to be that a wide
severance in customs between subjects is yet consistent

while they adhere conscientionsly and uniformly to their
own recognized usages with a community of mutual affection
and national feeling, which, as plac. 41 says, imposes on the
sovereign the necessity of recognizing and protecting each
such usage. The gloss of Kulluka “ provided they be not
repugnant to the law of God” points to a subject largely
discussed by the commentators, that of the relative weight
and authority of the different component elements of the
Hindu law. The Vedas, all agreed to regard as inspired and
infallible ; the Smuritis were to be venerated according to the
antiquity and the character of their supposed authots; the
opinions of the learned were to receive high consideration
where not repugnant to the Vedas or Smritis, But infalli-
ble as the Vedas were, and highly venerated as were the
Smritis, contradictions appeared iu their precepts which em-
barrassed the devout, and which, for practical pugposes, it

was absolutely necessary in some way to reconcile. Hence:

the precepts of Yajnavalkya and Bhrihaspati that, where
texts differ, reason must prevail, and that o decision must
not be grounded solely on the letter of the Codes (Col. Dig.
B. II, Ch. IV,, pl. 17, Bk. V., pl. 57, Com.; Vyav. May. Ch.
1, pl. 12). Even in Manu’s time, it had become evident
that different views might be taken of what the law presecrib-
ed. At Ch. XII, pl. 106, he says—“He and he only is

acquainted with duty who investigates the injunctions of the
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Rishis and the precepts of the Smritis by reasonings which .

do not contradict the Veda,” a condition on which Kulluka
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.- boo insists in his commentary on the first Chapter of Manu’s

Tnstitutes. Thlgg it became recognized as time ran on and
new exigencies arose that “ the reason of the law has more
authority in judicial proceedings than the. letter of express
ordinances ” (Col. Dig. B. II., Ch. IV., pL. 15, Com.) This
reason, however, must always, in theory at least, be sub-
ordinate to the sacred writings, and ground itself dirvectly or
indirectly on those rules of the Vedas, which all Hindus re-
gard as in an éspecial sense the laws of God.

Beside the different interpretations of the law which were
embodied in the theories of scholars, and concurrently with
their development, there grew up a great variety of customs
and usages which, as they obtained amongst people who all

-professed their submission to the law of the Vedas, were re-

cognized by the Hindu lawyers as embodying the interpre-
tation placed by the class or family upon the precepts of
their scriptures. In many instances, particular usages were
referred to particular texts, which lent them atleast a primda
Jucic support; and in the gradual adaptation of the legal
system to the actual needs of society, the principle became
recognized which Yéjnavalkya (IL 21) expresses thus—* If-
two texts be opposed, usage is of force for their construc-
tion.” And as, in the theoretical systems of the lawyers, &
considerable latitude was allowed, 'so long as a general ad-
herence to the doctrines of the Vedas was observed or pro-
fessed, s in estimating the claims of a custom to recogni-
tion, a general congruity with the Vedic system was con-
sidered enough to make an ancient and uniform usage bind-
ing as law. In the Sutras of Gautama,itis said (Adhy. XL,
Sutra 20) that ““in the cases where the customs of countries,
classes, and families are not expressly founded upon a passage
of the Veda, they are notwithstanding to be observed if they
are not clearly against the principles of tho sacred writings,
such as would be, for instance, marrying the danghter of a
maternal uncle ” (Max Miller, H. A. S. L. 53). This en-
ables us to understand what Kulluka meant when he added
to Manu's text giving the anthority of law to class and
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family customs the gloss “ provided they be not repugnant
to the law of God.”  The licence of custom follows the ana-
logy of the licence of interpretation and &eomzmg Jagan-*
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some remarks on this subject which, though in their English
dress rather uncouthly expressed, yet state the principle on
which Hindu lawyers place the recognition of a custom as
“law with perfect correctness. = Their substance is this—

“The use of the law is to prevent the introduction of
“ multifarious practices at the will of the present generation,
“but where the texts or théir constructions differ, usage
“settles the rule ; and a practice divergent in some measure
“from particular ordinances, but not irreconcilable with the
“ancient legislation, may receive recognition on the ground

“of its mere congruity with the legal system. Where, there- ‘

““{ore, such a practice cannot be got rid of, it may be re-
“cognized, though one strictly conformable to the ordina,ry
“law is to bo proferred.”

It appears to have been hold in the case at 2 Cale., W R. 80
C. R. that those interestod in the maintenance of a special
custom of descent may waive 1t and that then the ordinary
law will prevail for the future. So- also, the Privy Council
inthe case of Sorrendrondth v. Heerdmonee say (d) that a
family custom is capable of being destroyed by disuse where
a legal origin and continuance had given it efficacy as to
both ancestral and actuired posseséions. ,

When Manu, therefore, says tl hat the usages of localities,
classes, and families are to be upheld, he does not probably
mean to make the validity of custom depend om its strict
conformity to recognized general law. This would at least
be quite inconsistent with what, according to Sir W. Jones,
he says in Bk. L, pl. 108, 110, that law itself « is grounded
ou immemorial custom” and that < immemorial custom is
transcendant law.” When Kulluka adds the proviso that

the usage must “not be repugnant to the law of God,” he .

means repugnant to the fundamental rules of the Vedas and
(d) 12 Moore 1. A. 281, see p. 201 ; see also 9 Moore 1. A, pp. 242 and 243,
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- 18T of Manu so as to be incapable of uniting with them ina
Buav  harmonious system. This theory of customary law. differs
Nﬁﬁ:}f * no doubt very Widgly in some respects from that which. has
been recently developed by the labours of European jurists,
but if we adopt Savigny’s notion of the customary law
growing up by imperceptible modifications in the conscions-
ness or predominant feelings of the community, that legal

v.
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consciousness amongst the Hindus has accepted the law of
the Vedas and the Swmritis as a general rul%» of civil conduct,
but accepted it with a recognition of the validity of class and
family customs as an integral part of that law. If an es-
tablished custom diverges from the ancient law, it yet stands,
supposing it presents the requisite characteristics, on precise-
ly the same footing in a temporal Court as the general law
to which it forms an exception. Each rests on uniform im-
memorial usage aslaw. The Council of Shastris, whose re-
plies arve given at 2 Borr., 102, expressly ground their
opinions as to a widow’s power of adoption on local custom,
which“they admit to be opposed to the Shastras. This may
be somewhat inconsistent with the approved way of regarding
this subject, but it agrees with the principle involved in the
Mitékshard, Ch. L, Sec. IIL, pl. 4, 7, and it shows that
custom had here become an embodiment of the general con-
viction which superseded the ancient law, recognized in other
respects by the same custom of the people. Conformably
to this, the Privy Council say in Collector of Madure v.
HMootoo Ramalinga Sathupathy (¢) :— The duty, therefore, of
a European Judge, who is to administer Hindu law, is not
so much to-inquire whether a disputed doctrine is fairly de-
ducible from the earliest authorities as to ascertain whether
-it has been received by the particular school which governs
the district with which he hag then to deal and has thqre
been sanctioned by usage. For, under the Hindu system of
law, clear proof of usage will outweigh the written text of
the law.?’  There is no trace here of the doctrine glanced at
by the Subordinate Judge that a custom cannot become

(¢} 12 Moore 1. A. 397, sec p. 436,
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legally obligatory until it has been made so by a judgment 1874

- which, when it was passed, could not belag. Cnstom adopts ~_Bra'v
the ancient law, modifies it, or rejects and supersedes it. TIts %‘Tﬁf
authority in each case is the same, and if it receives into g Uxm;vfs.’n AL
itself that part of the ancient law which gives force to family

customs, those customs thus gain validity. as part of the

larger enstomary law in which they aré embraced.

The Subordinat® Judge admits, after considering the sub-
ject at some length, that a Hindu tribunal ““ would have made
no distinction between the usages of families and caste or
local customs.” ¢ But from the authorities,”” he continues,
“ it is plain that such a distinction has been made all along
in British Courts of Justice and in Civil Courts governed by
the Regulations.” This distinetion was strongly pressed on
the Court by Mr. Shéntérém also on behalf of the respond-
ent ; but if, as the Subordinate Judge says, it does not rest
on anything in the Hindu law itself, it wonld require a uni-
form course of decisions expressly on the point to est®blish
it as a principle to be .recognized as grafted for ever upon
that law. ~Of those cited by the Subordinate Judge, Rawat
Urjun Sing v. Bawat Ghunsiam Sing (f) doesnot in any
way support his argument. The Honourable Pemberton
Leigh, in delivering judgment, says: “ The only question in
the case is one of the family custom and usage,” which it was
adjudged had established a law of primogeniture for the
parties before the Court. The case of Baboo Gunesh Dutt v.
Maharaja Moheshur Singh (g) is to precisely the same effect
so far as it bears on the present inquiry. The property in
dispute was one of the class regarded asa rdj, and the
judgment says (p. 187) “there is no doubt that the general
Jaw, with respect to inheritance as well as with respect to *
other matters, may, in the case of great families where it has
been shown that usage has prevailed for a very long series
of years, be controlled unless there be positive law to the
contrary.” From these cases, it is clear that family usage

i

(/)5 Moore I. A, 169 (9) 6 Moore I. A, 164,
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may control the ordinary law in the case of families having -
" large possessions ; it is not said that such usage is.to be of
non-effect in other cases, and the Hindu law makes no dis-
tinction between large estates and small. Whether the
customary law of the district did so or not was a part of the
question that the Subordinate Judge had to try.

Of the cases decided by this Court, the earliest cited is
that at 1 Bom. H. C. Rep. App. 42. Theghead-note of this
case supports the judgment of the court below, but it is to be
observed that the family custom averred by the defendant
was held not proved. “The witnesses,” it is said (at p. 45),

“are not able to show that even this practice (of‘non-parti-"
tlon) has been geneml or of any long continuance.” Further
on (p. 47) the judgment refers to those in the Prlvy Council
already discussed, and says that probably the:-“same law
would unhesitatingly be applied to some classes of Thakurs

- andChiefs in this Presidency, among whom, by settled custom,

the pgncipality descends indivisible o the eldest son.” That
is, a recognized custom constitutes the law of the class.
« But it would be a dan gerous doctrine,” Newton, J.,proceeds,
“that any petty family is at liberty to make a law for itself,
and thus to set aside the general law of the country,” and

_then it is adjudged that “mno custom having the force of

law......... has been made out to except the property in dis-
pute from the general rules of inheritance of the Hindu law.”
The effect of this, bearing in mind the facts that had to be
dealt with, is that a custom of a petty family, not shown to
have been uniformly observed or of long continuance, will
not constitute a law for that family. But precisely the same
thing may be said of any family whatever. It was said in

. Myna Boyee’s case (I): “The parties could not, by their

agreement, give new rights of succession to themselves or
their heirs unknown to the law,” and in the more recent case
of Umrithndtl, Chowdhry v. Goureendth Chowdhry (7), Lord
Justice James says, that a family custom of inheritance is

" a thing that cannot be predicated of a simple and single

() 8 Moore I, A, 400. (4} 13 Moore I. A, 542, See p. :’349.
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estate, the title to which dates from comparatively a shorb

period of time back.” The attributes of antiquity and uni- .

formity of usage in a plurality of instances=must needs be
wanting in such cases. It isvery hurd to show that the
usage has been submitted to in a single family from a sense
of legal necessity rather than by way of conventional arrange-
ment. The custom must, in theory at least, be of an origin
as ancient as the law itself to which it congtitutes an excep-
tion. The courts “?111, from uniform modern usage, presume
an in&eﬁnitely ancient nsage of the like kind, in the absence
of circumstances leading to a contrary inference, as in the
cases of Shepherd v. Payne (§) and Lord Waterpark v.

Fenmell (k) ; and this agrees in effect with what Savigny
(System, Sections 28, 29) says on the same subject, but no
such pre&xmption can be made where the practice is traced
to a recent agreement. The power of a family to make a
new law for itself is nowhere recognized, but an ancient
custom is held to have always been the law or to have had a
legal orlgm when this is possible.

The remaining case relied on by the Subordinate Judge
was that of Madhavrdv v. Bélkrishng (I). This case rests on
that of Tara Chand v. Reeb Ram (m), following which, the
Judges say : “We consider that no evidence of the acts of a
single family repugnant or antagonistic to the general law
will establish a valid custom or usage which can be enforced

- by a Court of Justice.” Now, if this dictum is to be taken in
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its broadest sense, there can be no such thing as family cus- -

tom as a source of law—what the Subordinate Judge says of
_ its standing on the saine level as local and caste custom in fhe
Hindu system is made of non-effect. But looking to the re-

_ port of the Madras case, we find that the family was descended

from the illegitimate children of a Huropean by a Hindu
woman. It was ofrecent origin, The acts of such a family
could not make a customary law for it according to the tests
laid down by the Privy Council. It was not pretended, so

(7) 31 L.J.297C. P.; 8. C. 12 C. B. N. 8, 414.
(k) 5 Jur, NS 113),S C. 7 Ho. of Lds. 650. (!) 4 Bom. H. C.R. 113 A.C.J.
{m) 3 Mad. H. C, R. 50.

35m0
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_far as appears, that the special family rnle relied on was at

all reconcilable in principle with Manu or the Vedas. It
could make no difference in such a case whether the alleged
customary law “was antagonistic to the general law” : it
was not and conld not be a customary law at all. The
Bombay case applies the principle to what may have been
very different circumstances, but here, as there, it may have
been the case, or.may have secmed to the learned Judges,
that the alleged family custom was of recent origin, If
the only objection to the alléged custom of primogeniture
was its repugnancy to the general law, the case would, in

. our opinion, fall under the principles we have already discus-

sed. Those principles have been upheld in a long series of
decisions by Her Majesty’s Privy Council, and’ ‘0 ‘not -any
longer admit of serious controversy. Ina goodm. -y cases,
the question of family custom has been mixed up with that
of the supposed impartible charactor of a rdj or principality,
and_this has perhaps led to some little confusion in particu-
lar mstances, but a careful examination of the cases will
show that the special law of descent has usually been put by
the Privy Council, as in the case of IV, eellisto Deb v. Beeychun-
der Thakoor (n), on the ground of ancient family custom
whether the property was a réj or not. Thereare other cases,
like that of Qhirdharee Sing v. Koolahul Sing (o), in which
the fact that the estate was a 7@ was held not to involve the
consequence that it was indivisible under a special law of in-
heritance applicable to that species of property; and gene-
vally it may be said that it is the family custom of descent,
which, for juridical purposes, gives the property the char-
acter of a 7], and not anything in the estate itself, which
determines the rights of pretenders to it. Ina case at 7
Bengal S.D. A. Rep. 195, it was ruled that on a property
which had descended in one family, according to a rule of
primogeniture, undlwdcd passing to another family in which

no special rule prov'uled it becare partible according to t ..

ordinary law. Thus viewed, all the numerouns cases of pro-

(2} 12 Moore I, A, 523. {0) 2 Moore I, A, 344,
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perty, reg mded as llnp&lf}lbli, because ““partaking of the
nature of a r4j,” are instances of the effect which the highest
court has given to family customs diverging from and,
therefore, in a sense “repugnaut or antagonistic to the
general law.”  “The prevalence in any part of India of a

special course of descent in a family, differing from the

prdinary course of descent, in that place, of the property of
people of that class or race, stands. on the footing: of usage
or custom of the family” (Privy Council at 12 M. L. A. 91),
and this is sufficient to cover all the cases.

It seems highly probable that in the carliest form  of
the Hindu 'law, women were gezlel'all_y excluded from in-
heritance. )Such texts, as Manu, IX,, 185, 187, point strong-
ly in thr*_‘ direction, and » general incapacity qualified by

special privileges is the lefbdmn doctrine of Bandhayana and

his followers (1 W. & B. 818). Apastambha does not men-
tion even widows amongst a man’s heirs (Apast. IL, 6, 14),;
- and though he mentions a daughter as capable of inhewiting
in default of other heirs, he assigns to her the last place in
_the line so as to save an escheat to the crown (ibid). But as
a wife, who had assisted in kindling the sacred domestic fire,
became inseparably connected with the cone%pondmo sacri-
ficial rites (Apast. 11, 5, 11), a way was thus opened for her
acquisition of the right of inheritance on failure of the sons
who should have continued the family sacra. This stage of
progress was not reached without vehement contests, as may
‘b seen from the claborate discussions and artificial reason-
ings in the Mitikshard, Ch. 2, S. 1, and the Vyav. Mayunkha,
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Ch. 4, 8. 8, although the passage of Mann quoted by Vijnd- -
neshwara (Ch. 2, S. 1, pl. ) should scem to leave but little -

room for doubt as to the widow’s right,if it were not for
passages of an opposite tendency, some of which. are imme-
diatcly afterwards cited (ibid, pl 7). There can be no
B easonablc doubt that the appointment of a widow to raise
up off-spring to her husband, was once a living institution
amongst the Hindus, although, by Manu’s time, it had
alveady hecome disreputable in the higher casles; and, by
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“many of the ancient writers, her right of succession was

connected with her appointment or her intention to provide

a son for her deceased husband, so that the celebration of

the all-essential sacra might never fail.

Tt was through the influence of the same set of ideas that
the right of the daughter became generally established. Manu
(Ch.IX., 105) preserves evidence of a once prevailing rule of
primogeniture shared by the Hindus with the other Aryan
nations. This was succeeded by the law of equal parti-
tion amongst the sons (Mit.,, Ch. 1., S. 8), probably through
the interest felt by the priestly depositaries of the law in an
increase of sacrifices. The 'dzmghter, at first excluded by
her sex, came in asa possible mother of a son capable
through an artificial extension of the primeval rule of con-
tinuing the family sacrifices. Then she became capable of
appointment herself (Mit., Ch. I., XL, pl. 3, and notes), and as

the whole doctrine of appointment grow abhorrent to the -

people as they advanced in cultivation, she was admitted
by the Benares school in her own right (Mit., Ch. IL,, 8. IL);
while the Bengal school still excludes her except as a mother
or possible mother of male issue. Bub a remmnant of the
older state of things is preserved in the Mitdkshard rule also
“Let the daughter inherit ¢f wwmarricd.” Even down to
the time of Vijnineshwar, no ground could be found on
which to base the independent right of a married daughter
except a forced analogy drawn from the succession to a
woman’s peculiar property (¢b., pl. 4). The passing of the
property to the support of foreign sacra in another gotra was
abhorrent to the carly theory of the law; the unmarried
daughter might be disposed of so as to perpctuate the sacra
of her own ancestors. Such a set of ideas, strange as it

-seems to us, lay at the very foundation of the ancient so-

cieties. Amongst the Jows, besides the law of appointment
to raisc up issue, thore was a rule that a daughter becoming

sole heiress must marry within her own tribe. The Solonian, ;-

legislation, itself a mitigation of the sterner and more logical
laws of an carlior time, still excluded a daughter from suc-
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cession, providing in Her favour, when she was an only child,

‘that the agnate, who took the property, should also take her

to wife, Bven our own law is not free from what may some
day be decmed an unnatural preference of males to females
as successors to property.
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In the first Section of Ch. II. of the Mitikshard already

referred to, there is an claborate refutation (pl. 15 ss) of the
doctrine that “ Riches being ordained for sacrifices should
be allotted to those who perform religious duties” to the
exclusion of women. Vijndneshwara admits the authority
of the texts, but he says (pl. 24) that if the word sacrifices
be extended to include religious acts in general, then, to the
performance of some of these, women are competent, and
then he states and answers the question “ How then are the
’passagcs (cstablishing the connexion between sacrifices and
suceession) to be understood ?”  “ Wealth,” he says, “ which
was obtained for the express purpose of furnishing the
means for sacrifices, must be appropriated exclusively to
that usc oven by sons aud other successors.” The posses-
sions of priestly families handed down from the past in per-
petual connexion with the duty or the yight of officiating in
particular temples and more especially the proceeds of the
offeringé of the worshippers would naturally come to be
looked on as originally devoted to this express purpose.
A preseriptive right would attach itself to the line of persons
capable of celebrating the prescribed ceremonies. Although,
thercfore, wealth in general be constituted, as Vijnéneshwara,
insists, by popular recognition without special reference to
its function of sustaining sacrifices, yet it is consistent with
principles which he accepts that the estate of such familics
as thosc of the Utpéts should bekept together by rules of
succossion of a special kind providing against their severance
from the proper functions of the tribe. Amongst a sacerdo-
tal class, the importance of the rites they celebrated would
naturatly be highly esteemed, and would lead to an adoption
of those rules, by which temporal bencfits should attend
religious superiority, rather than & mere connexion by, blood



276

1874.
Bua'v
NA'NAJI
Utea't

v,
SUNDRA'BA'LL

BOMBAY HIGH COURT REPORTS.

~ with a previous holder of property when that connexion had

been superseded by a new birth in another tribe.

It might be expected, seeing how the doctrine of the
daughter’s bapaoity to inherit has been introduced, that there
would be considerable diversities inadmitting or denying it
by the customs of different castes and classes, even amongst
those generally professing submission to the same shastras.
In Borradaile’s caste rules, while the place assigned to the
daughter by the Mitdkshard is generally recognized, instan-
ces will be found in several places in which she is postponed
to divided brothers and their sons, or even to remoter sapin-
das of her father, Examples will be found at pages 163, 180,
234, 298, 897, 500, 588, 684, and 783, of the volume 1in the
Court’s Library. Tn one or two of these, a distinction is
drawn between fixed and moveable property. Atp. 638 is
a case of custom excluding a daughter from succession to
ancestral property while admitting her right to that which

" was acquired by her father. In the statement of caste

customs at p. 397 ss, the particular customs of five or six
families as to inheritance are set forth as varying from the
ordinary law of the caste. In two Gour families, it is said
(p. 400), « the right Jf inheritance solely to the Jajman Vritti
pertains after the widow’s death to the paternal relatives ” to
the exclusion of the daughter. Here we have an instance of
the connexion of property with a sacred office giving rise to
a special-law of inheritance in the families enjoying it similar
to that in the Achérya case at p. 56 of the Madras Sadar
Reports for 1862..

It cannot, we think, be said, regard being had to the con-
siderations on which we have dwelt, that the special rule of
inheritance, proved to exist in this case, is so repugnant to the
fundamental principles of the Hindu law that recognition
should be refused to it ‘aclcording to ‘the test that would be
applied by Hindu lawyers. Tho examples, to which we
have reforred, show that it is not opposed to any universal
popular conviction. It is ancient and uniform in the reason-
able acceptation of those terms, and so far as the cvidence
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shows, it may well have had a legal origin and is certainly
not traced back to any mere mistake, the correction of which
wotld change the legal conviction based on it. It is not un-
reasonable, according to the ideas of the Hindu community,
which, as we have secen, are liberal in recognizing family
laws, nor is it opposed to any public interest, which shonld
lead the courts to refuse it recognition. There is a certain
amount of administrative inconvenience arising from diver-
sities of law in a community, and this is greater when the
yariation belongs to a family rather than a locality; but that
inconvenience is not a good reason for refusing recognition

to a branch of the Hindu law clearly embraced within the

customary law of the country. The greatest care, as has
been said in an earlier stage of this case, must be exercised in
accepting an alleged custom as proved. When it is a family
custom, the testimony must show clearly that it has been
submitted to as legally binding, not as a mere arrangement
by mutual assent for peace or convenience, But when, as in
the present case, the usage is proved and found to extend
“also to a considerable class of families holding temple offices
similar to those held by the Utpats, we cannat refuse to. re-
cognize that usage. By it, as the Subordinate Judge has
fonnd, Sundribii, as a daughter, “is excluded from succeed-
ing to Purshotam’s share,” which must, by preference, go
to the brothers of Purshotam and their representative, the
appellant Bhiu Ndn&ji. We, therefore, reverse the Subordi-
nate Judge’s decree, and award the property claimed to the
appellant.

The partics severally to bear their own costs.

Decree veversed.
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