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That such a.suit is cognizable by a civil court has been 1874
repeatedly recognized by the decisions of this Court (it is ’IJF(I})?I%V'
only necessary to refer to Special Appeal 57 of 1871, decided v
'13th March 1872, and Regular Appeal 73 of 1871, decided Sl)’gyﬁffrﬁ )
24th June 1872, and Regular Appeal 74 of 1873, decided -

21st September 1874): and thst such a suit will lie, even

when the object of it is only to enable the plaintiff to influence

the revenue authorities by showing that he has been declared -

= by the civil court eligible for office as Pdtil, is further

supported i)y the remarks made by their Lordships of the

Privy Council in Sadat Alikhan v. Klhajeh Abdul Gawi,

We, therefore, reverse the decree of the District Court,
and remand the case to the District Court for retrial on its
merits, Costs to follow the final decision.

Decree veversed and ease vemanded.
————

[ArporraTE CRIMINAL JURISDICTION. ]

Rre. v. Drva’ DavA'L. November 23.

The Code of Criminal Procedure, Section 346 Prejudice.

- An accused person whose signature to a statement made by him to the
committing Magistrate is not taken, as provided in Section 346 of the Code
of Criminal Procedure, is not prejudiced thereby within the meaning of that
section, unless he is unfairly affected as to his defence on the merits. )

Where a prisonor in the Court of Session was represented by a pleader
who had opportunity to object to the admissibility of his statement, and did
not, the High Court held that he was not prejudiced. )

HE accused Devé Dayil was tried by J. W. Walker, Act-
ing Session Judge of Ahmedabad, for the murder of his .
wife, Jamn#, and sentenced to death.

The accused made a confession of his guilt to the Third
Class Magistrate at Dholké on the day that Jamnd was found
dead, and he admitted the confession of the offence before
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the committing Magistrate, bub withdrow it before the Ses-

sion Judge. The Judge Was of opinion that the facts of the
case bore out the confessions made by the accused, and es-
athhed the charge of murder

The appeal and the reference for confirmation of the sen-
tence of death were heard by WEsT and Pivaey, JJ.

Shdntéram Ndardyan for the appellant :—The confession

_ of the accused is not made as directed in Section 346 of the

Code of Criminal Procedure. A kdrkun of the éommitting

“Magistrate appears to have written the pri:soner’s name, but

the accused himself has neither signed his name nor made
his mark. In the absence of these pieces of pre-appointed
evidence,.the prisoner must necessarily be conSidered as pre-
judiced, for a doubt remains as to the genulneness of the
statesrents.

Mr. Shéntérdm then commented on the evidence.

Dhirajlal Mathwrddds, Government Pleader,for the Crown :
—The prisoner is not prejudiced. The meaning of what is
prejudice within the meaning of Section 346 of the Code of
Criminal Procedure may be gleaned from a compamson of it
w1th Section 447, : !

\VLST J. (in delivering ]udgment smd) :—It has been
urged upon us by the accused’s Pleader, Mr. Shintirim
Nérbyan, that the statement of the accused, taken before

. the committing Magistrate, is inadmissible in evidence, in-

asmuch as it does not bear the signature of DevA*Dayil, as

~ directed by Section 346.0f the Code of Criminal Procedure.

“ The signature of 4. B., the accused, in the hand-writing of
C.D.,”” which is what appears in this case, has been held not

to meet the requirements of that section.. The question,

, therefore, is whether this defect has “ prejudiced” the pri-

soner, for if it has not, then, as provided in the last paragraph
of that section, it cannot be deemed to affectthe admissi-

" bility of the statement recorded. -

We are of opinion that the meaning of the word, “pre-
judiced” in this section is “unfairly affected as “$o his
defence on the merits.”” The intention of the whole para-
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_graph in which this word occurs is to remedy defects of a 1874

formal character, which may have arisen through : inadvert- Rm.
ence or neglect on the part of the Magistrate, and which DEVA'DAYAL
defects the law, and/the Leglslature thinkgought not to be

made the means of culpnts escaping the just penalties oflxs %tr/
crime£, As the examination of the accused person, taken in’

_ the preliminary inquiry, may be proved to have been duly

made, thouoll not regularly and formally recorded, a defect

in such record is not sufficient to exclude it, and the i inquiry

may be forgone, if no objection is made, and it appears thats

the defect has been of a kind which does nobt really affect

the merits, and is one which would be remedied by the
examination of the Magistrate, or some one who was present.

In the present cagse the pr1s0ne1 was 1ep1esented by a
professional gentleman, who, we must suppose, was reason-
ably, well acquainted with the law. As an objection existed
onthe ground of the want of the .proper signature of the
prisoner to the document, it is right to suppose that he
would have taken it, if he had thought leaving the error
uncorrected would have operated unfairly against his client.
His not taking this objection shows that, to his conscious-
ness, the defect was purely formal, or that he consuf!ered)
that it wonld be at once remedied by the examination of a
person present when the statement was made.

We must lastly refer to Section 167 of the Indian Evi-
dence Act and Section 283 of ‘the Code of Criminal Proce-
dure.  No decision is to be upset for a defect which has not
prejudiced the prisoner in his. defence. In order that an
Appellate Court may be asked to act upon an objection of
this kind, it is necessary that it should have been taken
before the lower court. It was not taken in this case, and
it cannot, in strictness, be claimed that it be entertained by
us now. Had the prisoner been unrepresented in the Court
of Session, we might possibly have felt it within our com-.
petence to make a relaxation in his favou¥ ; but the fact that
he was represented, and that his pleader did not take the
objection, leads us to the inference: that the latter did not

3lmc
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1874 consider thab it would benefit his client. Upon the whole,

Rre.  therefore, we think the prisoner was not prejudiced.
DivaDavar,  The Court declining to confirm the sentence of death, pass-

ed upon Devd Da,y&l a sentence of transp\ortatlon for life.

0) der accordingly.
>

NoOTE.— See suprd p 44 the case of Reg;
in which the Court (West and Nan
-confession should not ha
appear that t
Couy

T Anand and another,
ar 1dds, J.J.) held that a similar
admitted. In that case, however, it doesnot
foners wele professionally represented in the Session

e

, [AppprzATE CRIMINAL JURISDICTION. |
November 23. ' N :

Rig. ». Cua’sp Nuk Anp PirsEAT A'DAMJL

The Cods of Criminal Procedure, Section 457—Conviction of an offence
: without a specific charge,

When a person is charged with an offence consisting of parts, a combina-
tion of some only of which constitutes”a eomplete minor offence, he may,
under Section 457 of the Code of Criminal Procedure, be convicted of the
latter without.being specifically charged, but only when the graver charge
gives notice of all the circumstances going to constitute the minor offence.

Hence, where a man charged with murder was convicted of abetment of it,
“the ngh Court annulled the conviction and” sentence, and ordered him to
- be retned on the latter charge. " )

5

THE ‘accused Chénd and Pubhm were hoth fried by
W. H. Newnham, Session Judge of Ahmedabad, on a
charge of murder; but while the former was convicted of the
offence charged, the latter was found guilty of abetment of
murder. Both, however, were sentenced to death.
"The material facts of the case are as follows :—

Chénd, at the instigation, it is said, of Pirbhdi, put some
poison into a mill belonging to one Réjebhdi (an enemy of
the latter),in consequence of which R4jebh4i narrowly escap-
ed death, while his two sons actudlly died. Mr: G. B. Reid,
Magistrate, First Class, committed both those persons on a
charge of murder, on which they were tried by Mr. Newn-
ham, who, finding on the ev1dence that Pirbhéi was not pre-
sent at the commission of the offencc, found him guilty of
abetment of murder only, without making any amendment



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 

