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- [Arrernars’ Civit JURtSDICTION. |
September 16. " Regular Appeal No. 44 of 1873.
MoticeAND JA1CHAND..... . Plaintiff and Appellant.

Da'pa’Bua’t PeSTANIL. ..... Defendant and Respondent.

Subject-matter of @ suit—Bombay Cowrts Act XIV. of 1889—Suit for o
declaration of vight to property under attachment-—Estoppel—Court Fees
Act VIL of1870, Sch. II., Art. 17, CL3 ; Sec. 10, CL.2, and Sec. 12, Cl. 2—
Procedure —Appeal to the High Court.

In a suit for a declaration that the plaintiff hgda right of property and
possession in a certain house under attachment, being in effect a suit for the
removal of the attachment :

Held that the judgment-debt, irth.espect of which the house wag attach-
ed, being less than Rs. 5,000, no appeal lay to the High Court.

Quare—Whether the plaintiff, having siccessfully contended before the
+Assistant Jndge that his plaint was for a declaration of right merely without
consequential relief, and therefore properly stamped, could be permitted to
say in appeal that the house was the subject-matter of the suit within the
meaning of Section 16 of the Bombay Courts Act XIV. of 1869.

The plaint in such a suit as the above, having for its object the relief of
the house from aftachment, does seek consequential reliefl.

THIS wassan appeal from the decision of A. D. Pollen,
Acting Assistant Judge at Surat, in original Suit No.
80 of 1871. '

The facts of the case are briefly these. The defendant
D4ddbhéi Pestanji held a decree against two brothers, Siv-
chand and Savéichand, and applied for the attachment and
sale of a house in execution of that decree, as the property
of his judgment-debtors. The plaintiff, Motichand, thereon
sought, under Section 246 of the Code of the Civil Proeedure,
to raise the attachment, But his application was rejected,
and he was referred to a regulai suit. The plaintiff, there-
fore, brought the present suit to obtain a declaration of his

" right to the house and its possession, and filed his plaint on
a stamp of ten rupees. The defendant, among other things,
objected that the plaint was not sufficiently stamped. The
suit was heard by the Assistant Judge at Surat, who held the
plaint sufficiently stamped, and rejected the plaintiff’s claim
on the merits. The issues, as raised by the Assistant Judge,
and his findings on them, were as follows ;—
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“1. Isthe étamp sufficient ? 2. Has the plaintiff estab-
lished his right of property in the house, and can it be re-
cognised, ?

- “ My finding on the first issue is that the stamp is suffi-
cient ; and on the second, the plaintiff has not established
kis right of property in the house.

“‘As to the first point, I hold that according to the Court
Fees Act, Schedule II., Section 17, a stamp of ten rupees ig
sufficient, whether in a suit to set aside aosummary decision
of a Civil Court (p.i), orin a suit to obtain a declaratory
decree, where no consequential relief is prayed (p- i) It
is argued that in this case a decree for the plaintiff would be
the same thing as giving him consequential relief ; ; and that,
thevefore, the decision of the Caleutta High Court in the
case of Mokhoda Dossee v. Nobin Chunder Mitter (), should
be followed ; but I think the cases differ in that, though a
declaratory decree might be sufficient authority to a Govern-
ment official to pay over interest on-promissory notes to the
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person named therein ; still in the present casé a declaratory -

decree would not bind a hostile party to hand over thehouse

in dispute, and thus the velief would not be necessarily con-

sequentml »

From this docision, the plaintiff preferred an appeal to the
High Court, also on a stamp of ten rupees. He, however,
fixed the valuation of his claim at Rs. 5,005,

The appeal coming on for argument and disposal before
Westroer, CJ., and Kemsaii, J., on the 16th Septembér
1874—

Inverarity (with him Dkirajlal Mathurédds, Government
Pleader,) took a preliminary objection on behalf of the re-
spondent that the appeal did not He to the High Court. He
contended that the plaintift’s suit was in effect one for the
removal of the attachment placed upon the honse by the de-
fendant, and that, therefore, its value must be fixed by the
amount of the judgment-debt, due under the defendant’s

(a) 16 Cale, W, R, 259 Civ, Rul,
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decree, in execution of which the house was attached, and
that, as the judgment-debt was less than 8,000 rupees, the
value of the suit must be taken to be less than the amount
which would allow an appeal to lie to the High Court from
the decree of an Assistant Judge under Section 16 of the
Bombay Courts Act XIV. of 1869.

Branson (with him Nagindds Tulsidas), for the appellant
contended that the subject-matter of the suit was the house
to which the plaintiff sought to have his right declared, and
that, therefore, the value of the subject-matter in dispute in
the present suit was the market value of the house for the

~ purpose of determining the Court’s jurisdiction : Jeebraj

Singh v. Inderjeet Mahton (b), Ndauhoon Singh v. Toofance
Singh (c). As the market value of the house exceeded
Rs. 5,000, the appeal lay to the High Court.

Westrore, C.J.:—We think that this Regular Appeal
does not lie. The appellant contended that it does, because

“he says that the value of the house exceeds Rs. 5,000, a point
- a8 to which there is some doubt. Assuming, however, that

the value of the house does exceed Rs. 5,000, we think that
there would be great difficulty in permitting the plaintiff to
say now that the house was the subject-matter 6f the suit
within the meaning of Section 16 of the Bombay Courts
Act XIV. of 1869. He contended; and succeeded in his con-
tention before the Assistant Judge, that the suit was not for
the house, but merely for a declaration of his right to it, and
that he did not seek any consequential relief, and, therefore,
that a ten rupees stamp was sufficient for his plaint under
the Counrt Fees Act VIL of 1870, Schedule II., Article 17
Claunse I1T.

Irrespectively, however, of that Act, and of the plaintiff’s
contention under it in the court below, it appears to us
that the real subject-matter of the suit was the attachment
placed upon the house by the defendant, whose object it was

to get rid of the attachment. It is not pretended that the

amount of the judgment-debt, for which the attachment was
(b) 18 Calc. W. R, 109 Civ. Rul «(c) 20 Idem 33, Civ. Rul,
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laid on, even reached Rs. 5,000, and we are, in fact, inform- 1874

ed that it was for a sum below*Rs. 8,000. If the plaintiff yroremanp
failed in this suit as against the defendant, and the house «JAW?)A_ND
were sold for what the plaintiff alleges its value to be, there Dapa'Bua’
would not be any objection, so far as the defendant is con- PESTANL
cerned, to the plaintiff receiving the surplus proceeds of sale

left after satisfaction of the defendant’s decree. ‘

Even if we were of opinion that this Regular Appeal lay
we would have felt it our duty to stay the hearing of it under
the Court Fees Act VII.of 1870, Section 12, Clause 2 (taken
in connection with Section 10, Clause2), until the plaintiff paid
court fees upon the amount of the attachment both on the
plaint and the appeal, as wo think the court below “ wrongly
decided to the detriment of the revenue” in holding that
the plaintiff sought by his plaint no consequential relief,
We are quite clearly of opinion that the object of the suit
was to relieve the house from the attachment,

We decide this case quite irrespectively of the Court
Fees Act, and do not desire to give any opinion on the cases
reported in 18 Cale. W. R. 109, and 20 Idem. 33.

The appeal is dismissed with costs.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 

