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is wholly barred. There is, it is true, a proviso in the bond __ 1874

here that the obligee might waive the right to sue for the NAVALMAL
AMBHIRI\IAL

whole, and, instead, accept payment by instalments, but v
that proviso gave him nothing move than the right of waiver 320’33’;:?2_
which the law gave him, which right, as has been aboves vanrrav.

observed, there is nothing here to show that he exercised.
—

[Arpuruare CiviL Jurispicrion. ]
Special Appeal No. 133 of 1874.

Ba'na'st Ra’yoHANDRA. ... Defendant and Appellant.
Gasa'nan Ba'sa’st............ Plaintiff and Respondent.

Rights of priov and puisne attaching creditors—Alienation—Attachment—
Act VIII. of 1858, Sections 240, 270, 271

A private alienation of property, while under attachment, is null and void
only as regards the attaching creditor and those who claim under or through
the attachment.  Anund Ldll Doss v. Jullodhur Shaw (17 Cale. W. R
Civ. Rul. 313) followed (a). ; '

The fact that a puisne attaching creditor mentioned, in his application
for attachment and sale of cértain property of his judgment-debtor, that the
same property had already been attached at the instance of another execn-
tion-creditor, does not render the puisne creditor a claimant through the
first attaching ereditor, :

August 24.

A puisne attaching ereditor cannot be regarded as claiming through a
prior attaching creditor, though the assignee of an attaching creditor’s
rights, or the next of kin of a deceased attaching creditor, may be said to
claim under or through him.

Act VIIL of 1859, Section 240, is for the benefit of an attaching creditor’
(subsequent to, and in defiance of, whose attachment, the private alienation,
thereby declared void, has been made), and of those claiming under or through
him, and not for the benefit of puisne attaching creditors, whose attachment
is laid later than such private alienation.

Sections 270 and 271 of the Civil Procedure Code apply only to cases
where there has been asale under the first attachment.

THIS was a special appeal from the decision of E. Hosking,

Acting Assistant Judge at Satara, in Appeal No. 13 of
1873, reversing the decree of Amrit Shripat, Subordmate
Judge of Karad.

(a) See 11 Cale, W.R. App. from 0. ], 1.
21 ® ¢
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The facts of the case, so far as they are material to this
report, are briefly these :—

A house with its site, theproperty of one Sitdrdm Dikshit,
was attached by his judgment-creditor Sakhdrim Dikshit.

* Subsequently, on the 12th September 1869, the plaintiff

Gajénan purchased the house and site from the said Sitirdm
Dikshit and another, part of the purchase-money being used
by Sitardm in paying hisjudgment-creditor, Sakhérfm Dikshit,
the amount of his decree. Sakhérim, consequently, did not
deposit money in Court for expenses of the sale. The attach-
ment, therefore, was raised by the Court on the 30th Novem-
ber 1869. On the 16th September 1869, Visudev Rim-
chandra, another judgment-creditor of Sitérdm, applied for
the attachment and sale of the aforesaid house and site.
Viésudev stated in his application that the property had
alr eady been attached by Sakhérim Dikshit, and prayed that
in the event of its sale under the prior attachment, the sur-
plus proceeds m1ght be applied to the satisfaction of his
(Vésudev’s). own detree. The property, accordingly, was
again attached on the 4th July 1870, and purchased by the
defendant B4l4ji Rémchandra at the Court’s sale. Gajénan,
therefore, broﬂgh’o the present suit to establish his right to

" the house, after having failed in his attempt to raise, under

Section 246 of the Civil Procedure Code, the attachment
placed by Vésudev. The defence chiefly was.that the sale
to the plaintiff was null and void, inasmuch as it was made
while the property was under attachmeut. The Subordinate
Judge threw out the plaintiff’s claim on that ground. But
the Assistant Judge in appeal, on the authority of a ruling of
the Privy Council referred to in the judgment of the High
Court, reversed the decree of the First Court, and, holding
the plaintiff’s purchase valid, awarded the house to him.

In specia(lb appeal it was contended (1) that the sale to the
plaintiff, being admittedly made while the property was
under attachment, was nulland void, and (2) that the deci-

 sion of the Appellate Court was opposed to the provisions
- of Sections 240, 270, and 271, of the Civil Procedure Code.
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The special appeai was argued before Westrorr, C.J., and

KeupaLL, J., on the 24th August 1874.
Jandrdan Sakhm ém Gddgil for the appellan’o
Bhairavndth Mangesh for the 1espon dent.

Wastroes, C.J :—The Court is of opinion that the Assistant
Judge rightly applied the Privy Council decision in Anund
Léll Doss v. Jullodhur Shaw (b) to this case. The fact that
the puisne attaching creditor (the appellant) mentioned in his
darkhdst of the 16th September 1869, whereby he sought

an attachment of the property in dispute, that it was already

under attachment by the prior execution-creditor, Sakhirim
Dikshit, does not render the puisne creditor a claimant
through the first attaching creditor. Moreover, the first
attachment was raised on the 80th November 1869 fér
non-payment, by the first attaching creditor, of the expenses

of such sale as might take place under it, so that it wasno

longer in existence when the appellant’s attachment was
laid on the property upon the 4th July 1870.
%

An assigneé of an attaching cred{itor"s‘ rights or the next
of kin of a deceased attaching creditor may be said to claim
under or through the attaching creditor, but we are unable to
perceive that a puisne attaching creditor.can be regarded as
claiming through him. Sections 270 and 271 of the Civil
Procedure Code apply only to cases in which: there has besn
a sale under the first attachment. Section 240, is for the
benefit of the attaching creditor (subsequent to, and in defi-
ance of, whose attachment the private alienation, f)heréby
declared void, has been made), and of those claiming under
or through him, and not for the benefit of puisne attaching
creditors, whose attachments are laid on later than such pri-
vate alienation. The private alienation in the present case
having been found to be a bond fide transaction, and having
priority over the appellant’s attachment, we affirm the decres
of the Assistant Judge with costs.

Decree affirmed with costs.
(6) 17 Calc. W. R. Civ. Rul. 313,

161

1874
BA'1ATE
RAMCHAN-
DRA
v
GAJA'NAN
BA'BAIL



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 

