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BOMBAY HIGH COURT REPORTS:

it, has done them a wrong (assuming that they can prove
what they affirm), and this wrong constitutes a cause of action,
We, therefore, reverse the District Jfudge’s deeree, and re-.
mand the cause for retrial and a new decree. In. such re-
trial, it wilt be expedient, if possible, that advertence shonld
be had to the rights which the widow may meanwhile have
established in her suit against the parties.to this cause, or
that the reqguisite steps should be taken for enabling the
Court to pronounce at the same time upon the eonflicting:
claims of the several parties, setting up an interest in the
property to be administered. Costs to follow the final
decision.

(R
[Arrerrare Crvit JURISDICTION. ]
- Sjoecml Appeal No., 515 of 1873.

KRIsQNARA’V Ra'ucEANDRA and another... Appellants.

.
Ma'xa’s1 BN S4v4"1 and another......... Respondents.

Jurisdiction—~Small Couse Court—Act X1I. of" 1865, Sec. 6, Eaception 4—
Special Appeal-—Suit for arrears of rent—Regulation X VII, of 1827, Section
31, Clause 8—Payment by « lessee to one of several joint lessors—Pleading.

The expression ** or former year” in Regulation XVIL of 1827, Section
31, Clause 3, does not mean the year immediately preceding the current
year, but any previous year, and a suit for rent could have been brought
before a Revenue Officer, when Act XI. of 1865 was passed, and not before

the Small Cause Courts constituted by that Act. A special appeal lay in a
#uit of this nature,

Payment of rent by the lessee to one of several joint lessors, and at his
request, discharges the debt as to all ; as also payment made at his request

. to one of several joint creditors, Where one of several joint-creditors, who

has no rights separate from those of the others, refuses to join in the suit

as plaintiff, and there is no averment of collusion on his part with the de-

fendant, he cannot rightly be joined as 3 defendant.

THIb was a special appeal from the decision of R. F. Mac-
~ tier, District Judge of Satara, affirming the decree of-

the First Class Subordinate Judge, Krlshnala-v Vithal Vin-

churkar, '
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This suit was brought by Krishnarév Rdmchandra and his ﬂ*_r
brother Vindyak, to recover the rent of some Furan-land Eﬁﬁ;‘;’jﬁﬁg
(grass-land) for the year 1868-69. The suit was based on a MA;N -
kabuldyat (rent-note) which the defendant Min4ji had passed, Savatr
jointly, to the two plaintiffs and Sakhdrdm Khanderav (de-

- fendant No. 2), under date the 18th June 1868. The plaint
was filed on the 3rd April 1871, and stated that the whole
rent was Rs. 40, of which the plaintiffs olaimed two-thirds on
aécount of their two shares, and that as Sakhirim refused
to joinas co-plaintiff, the plaintiffs made him a co-defendant-
Butno relief was asked by the plaintiffs as against Sakhirdm.
Mé4néji answered that nothing was due to the plaintiffs on
account of rent; as he had already paid it off, viz., Rs. 25-10,

- to Government on account of the chavthdi tax, at the request
of Sakhérém (defendant No. 2), and the balance to Sakhd-
rim himself Sakhirdm, in his defence, admitted the pay-
ments which Man4ji alleged he had made. Both the lower
courts, viz., the Suberdinate’Judge®s Courtand the District -
Court of Satara, held as proved the payments alleged to have
been made by Méniji, and threw out the plaintiffs’ claim as '
unsustainable against the defendant Mandji. The plaintiffs -
preferred a special appeal, which came on for hearing on the
9th June 1874, before Wesr and Larrext, JJ.,; when

Vishnu Ghanashdm, on behalf of the respondents M4naji
and Sakhdrim, took a preliminary objectién that, under Act
XXIII. of 1861, Section 27, no speeial appeal lay in the
case, as it was a Small Cause Court suit. The action was
one for rent, cognisable by a Court of Small Causes, under
Act XI. of 1865, Section 6, unless it came within Excep-
tion 4 to that section. The suits for rent, excluded from
the jurisdiction of Small Cause Courts, were those which
might be brought before a Revenne Officer, as provided in
Exception 4 to Section 6 of that Act. Now, the only suits
or rent, cognisable by a Revenue Court, were suits for the
current or former year, under Regulation XVII. of 1827,
Section 31, The present suit, having been filed on the 3rd
April 1871, and seeking to recover rent die for 1868-69,
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was not, and could not be said to be, a suit for rent either of

Ra’ NOHANDEA the current or the former year. [Wgst, J. =—¢ Former
Marsa’ 11y YEBT ” does not mean immediately preceding year, as appears

Sava's.

clear from Section 27 of the Regulation, where the expres-
sion  former years” is used.] The words ¢ former year” in
Section 81, used as they are in connection with the words
“ current year,” suggest the interpretation: that ¢ former ”’
there means immediately preceding year. Under these
circumstances, the High Court could uot hear the present
special appeal. '

Bhairavndth Mangesh, for the appellants, referred to Ram- :
chiandra Raghundth v. Abdji bin Rdstyd («), and contended
that a suit for the rent of land was not cognisable by a Small
Cause Court, and that, consequently, the prosent special

appeal lay to the High Court.

The preliminary objection having been: overruled:by the:
Court for reasons stated in their judgment, the appeal was

-argued on the merits on the 15th June 1874 before the same-

Bench.

Bhairavndth Mangesh, for the appellants :—The plaintiffs
and defendant Sakhérdm arve admittedly members of a joint
Hindu family, and therefore Mandji was not justified in pay--
ing the rent to Sakhérdm alone, unless he could prove Sak-
hérém to be the manager of the family : Sangdppd bin
Chambasdppa v. Sahebinnd bin Kengeddppd (b), Doorge
Chusrn Swrma v. Jompa Dassee (¢). Payment of part of the
rent to Government was made without any demand on the

part of Government, and, therefore, wouid not bind the

plaintiffs.

Vishnu Ghanashdm (with him Shdmrdy Vithal) contra :—
Thecase in 7 Bom. I. C. Rep. 141 does not apply, because the
parties in the present case, as would appear from the plead-~
ings and issues, did not proceed on the basis of the principle
of the Hindu Law laid down in that case. The case before

(a)bBomHCRIMCT (®) 7BomHoR141AoJ'
(¢) 12 Beng, L R 289,
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the Court is simply the case of three joint lessors and one
lessee. A plaintiff must be restrictéd to the case set up in
 the plaint and pleadings.(d). A portion of the rent was paid
to Government at the request of Sakhdrdm, one of the joint
lessors, as admitted by him in his written statement, and
not denied by the plaintiffs, Payment in satisfaction made
to one of several joint creditors, discharges the debt against
all: Leake en Contracts 486, Husband v. Davis (¢), Brandon
v.Scott (f).  So, accord and satisfaction made with, and ac-
cepted by, one of several joint creditors, discharges the debtor
-8 against all : Leake on Contracts, 470. -

The judgment of the Court was delivered by

‘NEST J. :—It was pressed on us that as this was a suib
to recover rent, it was, through the effect of Act XI. of 1865,
Section 6, clanse 4, and Bombay Regulation XVII. of 1827,
- Section 81, a case cognisable by a Small Cause Court, and
one, -therefore, in which no special appeal would lie. This
depends on whether, when Act XI. of 1865 was passed, the
suit for rent could have been brought before a Revenue Offi-

cer. It was said that by Section 36 of the Regulation, the

“Collector could entertain a suit for rent only for the « cur-
rent” or ¢ former,” i.c., the immediately preceding year, and
as this suit was one for rent three years in arrears, the Col-
lector could not have jurisdiction, and the Small - Cause Court
would. But this construction of the word ¢ former” as equi-
valent to “immediately preceding,’’ is not one which the ordi-
nary use of the term necessitates, and although the whole ex-
pression, “ digputes regarding the rent of the current or
former year,” may at first sight suggest that « former” pro-

bably means ¢ the year before,”” yet a comparison of Section
y y ¥y p

27 shows that the intention of the Legislature was not thus
limited. By that section a superior holder is debarred from
recovering arrears of rent due for former years otherwise than
by a suit instituted before the Collector, according to the
provisions of Chapter VIIIL, of which -Section 381 is the first

(d)S 4. 179 of 1873, decided by MeLviLL and West, &J., 12th Aug. 1873,
() 201, J. Q. P. 118 : (f)"G‘LJQBIGB
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section. If it had been intended that there should be no re-

Ramcranora Medy for rent for more than one year in arrears, this would

v.
Ma'NA’7T BIN
Sava’st.

have been plainly said. It is not saidsand as for rent in arrears
for former years, generally, the superior holder is directed
to the Collector’s Court, - Section 31 must be construed
s0 as to make this direction effective, and the more go as this
involves no violation of its grammatical interpretation. As
the suit then could have been brought before the Collector,
it was not a small cause cognisable,in 1865, by the Small
Cause Courts constituted by Act XI. of that year, and a
special appeal is not excluded. The two plaintifis in this case
and the defendant Sakhérim joined in a lease to the defen-
dant M4n4ji. MA4nsji, at Sakhérdm’s request, paid a portion
of the sum due as rent to Government for  chavthéi,”” and
the rest he paid to Sakh4rim himself. The payment to one
of several joint creditors, and at his request, discharges the
debt as to all. This is the rule of English law, as shown by
the cases ecited, and’ also .of the Roman law. It has been
argued that the case of Sangdppd v. Sahebdnnd is an autho-
rity for the claim now set up, but in the present case the three
lessors, whatever their relations inter se, were, as regards the
defendant Manaji, joint lessors and j(;intly bound by a pay-
ment to any one of their number. The case at 12 Beng. L.
R. 289 was one based on a refusal to pay shares of rent re-
maining unpaid, after the right of several recipients to aliguot
portions had been recognised. In such a case payment of the
whole amount due to one of the co-creditors (who cannot then
properly be called joint creditors) does not discharge the
debtor as against the others ; bu the debtorf in the Bengal
case had, in fact, paid only their own shares to the co-sharers,
made defendants along with him. The suit proceeded on the
alleged collusion. Here the whole amount due by Mén4ji
has been paid to Sakhdrém, and the suit is not grounded on
any alleged fraud in attempting to keep the plaintiffs out of
the money due to them. There is nothing to remove the case
from the ordinary category of money due to joint creditors
and paid to one of their number. As to SakhArém nothing .
was claimed ! rom him., He was made a defendant, becausge
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he would not be plaintiff. If the; plaintiffs had separate KRTS}IiY ;41;,;—'\7
rights, this was superfluons. If they had no rights separate RA/glcﬂ;};D'RA'
from his, it covld not cure t])ze defects of the case, as they did . O 1o
nob hase their suit on an sverment of collusion. Sakhérfm Savaan
was 2 necessary party as plaintiff, We confirm the decree of

the District Court with costs.

e rrn

[ ArpeLraTE Crvin JURISDICTION. |
June 18.

Miscellaneous Special Appeal No. 18 of 1873.
GovIND LAKSHUMAN ......ocoueinnencn.n... Appellant.

NA'RA'YAN MORESHVAR.....eouuveneee....to. . Jlespondent.

Lamitation Act IX. of 1871,.Ss'zc. I, Clause (a)——»AppZz'cai’ion Sor execution of.
@ decree—Suit—Act I. of 1868, Section 6—4ct XIV. of 1858, Section 20—

*¢ Proceeding.”

The Limitatior Act IX, of 1871 comes into operation from st July 1871
with respect te appealsand applications, and is net contrelled by the General
Cianses Act L. of 1868, Section 6.

An.a,pplieation for execution of a decree being made en the 27th Septem-
ber 1871, Held not to be a suit withie the meaning of Sectien 1., clause (a) of
Act IX. of 1871, and, therefore, barred under Schedule II., Ne, 167 of that
Act, a3 having been made more than three years after the date of the last -

f

preceding application,

The application of the 27th Septeimber 1871 camnet be regarded as a mere
continvation ef a procee&ing pending, viz., of the last preceding applica-
tion of the 7tk January 1868, within the meaning of Aect I. of 1868, Section
6, at the time when the new Limitation Act came inte operdtion, though
the crder on the latter application bhaving been made on the 31st March

* 1870, would possibly, have been a sufficient proceediog within the 20th sec-
" tion of Act XIV. ¢f 1859, to constitute a fresh terminus, whencs time might

* run urder that Act.

-

THIS was a miscellaneous special appeal from the order of

W.H. Crowe, Acting Assistant Judge of Tauna, revers-
ing the order of Mangeshriv Balvant, Subordinate Judge at
Pen. The facts of the case are as follows :—

Nérdyan Moreshvar obtained a2 money decree in the Mun-
siff’s Court at Pen against Govind Lakshuman and two others
on the 28th June 1864, In execution of that decree, Nérd-

[58: 8¢ o '



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 

