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[ ECOLESIASTICAL JURTSDICTION. |
In the Goods of Nandbhdi Sordbje Mestri, deceased.

Ava'sat ... .. ... dpplicant
Pesranyt Na'va’sua’t ...Caveator.

Will—-Signature for testator by m.zother—A ttestation—Indian Succession Act
X. of 1865, Sec. 50—-Lnglish Wills Act, 1 Vic., C. 26, Sec. 9.

The person making the signature of a will for the testator, is not compe-'

tent as an attesting witness of its execution under the provisions of the
Indian Succession Act.

In the Goods of Buailey, 1 Curt. 914, and Swmith v. Harris, 1 Rob. 262,
distinguished. )

- Badrudin Tyabji, for the caveator on 6th September
1873, obtained a rule nisi calling upon the applicant to show
- cause why the issuc of letters of administration ordered to
be issued should not be stayed, on the ground of the exist-
ence of & properly executed will of the deceased.

The rule came on for argument before Marriort, J., on

the 18th: December 1873, when Mayhew, for the applicant, -

showed causc.
Badrudin Tyabji, for the caveator, supported the rule.

On the 9th January 1874 the following judgment was
delivered by

Mazriorr, J. :—The alleged will of the ‘deceased is dated
the 16th of July 1868, and the deceased did not sign or
affix his mark thereto; but it was alleged to have been
signed for him by one Shépurji Sordbji, and the signature
and attestation, as translated, were in the following words :
“ Nandbhai Sordbji, his signature (the testator), haviug been
got to hold the pen, (his) mgnatule was made. The hand-
writing of Sh&purll

“1 Sordbji Hormji Shroff (his) attestation.”

It was argued by Mr. Mayhew that Shépurji Sorébji,
- the person who signed the will for the testator, was not
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competent to be also an attesting witness, under the provisions
of Section 50 of the Indian Succession Act, and that, there-
fore (assuming Shépurji’s signature to have been madein

_ the character of an attesting witness), the will was not attest-

ed by two witnesses as required by that section.

The first sub-division of Section 50 provides that  the tes-
tator shall sign or affix his mark to the will, or it shall be
signed by some other person inehis presence and by his
direction ;” and the third sub-division of the same section,
omitting the words applicable to the case of a will signed

" by the testator himself, runs thus :—* The will shall be attest-

ed by two or more witnesses, each-of whom must * * *
have seen some other person sign the will in the presence
and by "the direction of the testator, or have received from
the testator a personal acknowledgement * * * of the
signaturé of such other person, and each of the witnesses
must sign the will in the presence of the testator; but it
shall not be necessary that more than one witness be pre-
sent at the same time, and no particular form of attestation .

: shall,be necessary.”’

The words “some other person,” upon the construc-
tion of which the question turns, would appear, in their
natural and ordinary sense (in which sense they must be
construed), to mean not only some person “ other’’ than the

testator, but also some person “other than ” the attesting

witnesses. Mr. Badrudin Tyabji, however, (who appeared
in support of the rule), contended that the words “some
other person ’ mean some person other than the testator, but
not other than the attesting witnesses. That construction,
bowever, in my opinion, is incorrect. Because, if any one

of the attesting witnesses made the signature himself, it is
clear that he could not have seen it made by ¢ some other
person ”’; and inasmuch as the section requires that each
attesting witness should have seen the signature made by
“some other person,” it necessarily follows that the words

“ some other person ” must mean some person other than
any of the attesting witnesses.
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The words “ such other person’ in the subsequent part

1874

of the third sub-division of the section directly refer to the AvAEAT
. P
preceding words ‘ some other person,”” and must also, there- - Prsrans.

fore, mean some person othermthanrthe attesting witnesses,

I think, therefore, that the person making the signa-
ture to the will is not competent as an attesting witness, and
that this alleged will has not been duly attested, according
to the provisions of Section 50 of the Indian Succession Act.

In the course of the argument, I was referred to two
cases, In the Goods of Bailey (a), and Smith v. Harris (b),
in which it was held under the English Wills Act (1 Vie,, C.
26, Sec. 9), that the person signing the will for the testator
was competent to be an ‘attesting witness.. In my epinion,
" those cases do not apply. They turned upon-the language
of the English Act, and that language is materially different
from that of the Indian Succession Act, and there is nothing
in the English Act, indicating in express terms (as I consi-
der thereis in the Succession Act), the intention of the Legis-
lature, that the person making the signature should not be
. one of the attesting witnesses. '

As T have arrived at the above conclusion, it is un-
necessary for me to consider the other points made by Mr.
Mayhew. )

I discharge the rule. Each party to pay their own costs.

Rule discharged.
{a@} 1 Curt. 914, (b) 1 Rob, 262. '



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 

