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Undivided Hindu fomily—Ancestral property—dlienation of his share by
@ co-parcener—Attachment of a share in ancestral property—Liability of ¢
divided share in the hands of the heir for the debts of the deceused— Liability
of the ancestral estate for the separate debt of a deceased co- pmcenm inan
undivided Hinduw. family.

. In the Bombay Premdency, the sharé of one of the co-parceners in 2
Hindu undivided family in the ancestral estate may, before partition, be
seized and sold incexecution for his separate debt in his lifetime. Sucha
co-parcener cannot, however, by simple voluntary gift, or by devise, alien-

- ate his share to a stranger, so as to bind his sur v1v1ng co-parceners after

his decease.

The purchaser, mortgagee, or other alienee, for valnable consideration,
of such an unascertained share, cannot, before partition, insist upon the
possession of any particular portion of the undivided family estate.

The mortgagee or purchaser of a share in the undivided ancestral
estate of a:Hindu family takes such share subject to the prior charges or
incumbrances affecting the family estate or that pirticular share, -

1f the mortgage or sale be of a special portion of the family property
and possession of such portion can,on partition, be given to the mortgagee
or purchaser, without injustice to prior incumbrancers or to co-parceners,
it is the daty of the Court, making the partition, to give effect to the
mortgage or sale, and so o marshal the family property among the
co-parceners as to allot that portion, or so much of it as may be just, to
the mortgagee or purchaser. ’ »

" Quere.—Whether, in the event of it being impossible, consistently with .
the rights of others, to give possession of the portion mortgaged or sold
tothe mortgagee or purchaser, he would be entitled to. be recohped out
of such other portion as might, on partition, be allotted to the parcener
whose share in the special portion had been mortgaged of sold.

Thf: attachment of a parcener's share in the family property under an
ordinary money decree should go against the share, right, title, and
interest of the judgment-debtor in such parts of the family property
(naming and describing them) as the judgment-creditor can specify, and
against his share, right, title, and interest in all vther parts of the family
property.
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" The divided share of a Hindu in property which previously belonged

. to the united family, is, after his decease, and while yet in the hands of
- his heir, assets for payment of the debts of the deceased.

. The whole of the family undivided estate would generally, when in

the hands of the sons or grandsens, be liable for the debts of the father or -

grandfather, and previously to the passing of Bombay Act VII. of 1866,
the sons and grandsons were personally liable for the debts of the father
or grandfather whether they received assets or not.~ But there is no
authority for the converse, viz., that the father or grandfather is Jesponsi-
ble for the debts of his son or gmndbon independently of the receipt of
assets, unless he promise payment. ‘

The proposition of Hindu law that debts follow the assets into Whose-

soever hands they come, must, generally speaking, be.confined to separate
estate, and the liability of undivided ancestral estate, in the hands of sons
and grandsons, to the debts of the father or grandfather is exceptional.

Undivided family property isnot, in the hands of surviving co-parceners,
generally speaking, liable to-the separate debt of a deceased co-parcener.

‘Where, therefore, a Hmdu, undivided in estate from his fathex, died
_separately indebted to the plaintifis, who obtained a decree against the
father and wife of the deceased, as his legal heirs and representatives, to
.-recover, from the estate and effects of the deceased, the amount of
their debt and costs, and sought, in satisfaction of the decree, to attach
a shop, which, during the lifetime of the deceased and subsequently to his
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death, had been in the possession of his father, there being no proof of -

any separale estate of the deceased having devolved upon his father :
Held that, though the son was,during his life, jointly interested with his
fatherin the shop as being ancestral property, his right had come into
existence at his birth and died with him, and therefore the plaintiffs
could not render the shop available for their claim.

Kalydnbhds v. Motivdm Jamnddds‘ 10 Bom. H. C. Rep. 378; Vdsudev

Bhatv. Venkatesh Sanbhdv 10 Bom. H. C. Rep. 139 ; and Fakirdppd v.

Chandppd 10 Bom. H. C. Rep. 162; commented on and dlstlngulshed. .

Goor Pershgd v. Sheodin, 4 N.-W. P, Rep. 137, approved.

HIS was a special appeal from the decision of A./Bosanquet,
District Judge of Ahmadnagar, reversing, on appeal, the
decision of the First Class Subordinate Judge of that place,
who had dismissed, with costs, the plaintiffs’ claim to attach
a shop in the possession of the defendant in satisfaction of a
decree, obtained by them against him as the heir and.legal
representative of his deccased: son, in-respect of a separate
debt due by the son to the plaintiffs. '
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The special appeal was argued before Wistrore, CJ
and Wesr, J. o

Shantdardm Nardyan for the special appellant.

Shivsankar, for-the special respondents, was called on by the

" Court to support the decree, and cited the following autho-

rities in support of his contention :—Sadabart Prasad Sahu
v. Foolbash Koer (a), Goor Surun Doss v. Ram Surun
Bkt (b) and Kalydnbhdai v. Motiram (c).

Wesrt, J., referred to Goor Pershdd v. Sheodaen (d)
The facts sufficiently appear in; the following judgment

~ delivered by

Wesrrorp, C.J. :—Dhondu died indebted to the present

~ plaintiffs, who, after his death, brought ' a suit (No. 1960 of

1871) against his father, Udardm, and wife, Sonkébdi, in
which it was decreed, on the 4th August 1871, that the plain-

(@) 3 Beng. L.R. 31 F. B.—The passage of this judgment, relied on
by the pleader for the respondent, was a quere expressed by Peacock, C.J.,
in delivering the judgment of the Full Bench, who, after citing from
the Treatise of Yajnavalky4 (Edition of Roer and Montriou), Text No. 51,

- that “ he who takes the property of one who leaves no son shall pay the

debts,” remarked (p..36) : % According to this doctrine whoever succeeds
to the property is liable, to the extent of that property, to pay the debts.
1 express no opinion on the subject, because the case hasnot been argued,
and does not arise in the present suit. "—Ed, » _

(&) 5Cale. W, R.Civ. Rul. 54.—The judvmenti/n this case,delivered
by Trevor and Glover, JJ., was relied on as declaring the true exposition
of the law as it prevails under the Mitakshara system to be that ¢ sons
have from the first a vested interest in ancestral property, and such interest
is saleable at any time.” DButin this case the son, against whose share
in the ancestral property exccution was sought, was still alive.— Zd-

(¢) 10 Bom. 1. C. Rep. 378, —The passage relied on in tlns case
was an obdter dictum (p. 380) of the Court (Melvill and Pinhey, JJ.),t0
the effect that by the judgments in Vdsudev Bhat v. Venkatesh (10 Bom:
1. C. Rep. 139) and Fakirdppd v. Chandppd, (Id. Ib, 162) it was settled

* law in the Bombay Presidency that the creditor of a single co-parcener

might sell his debtor’s share, not only in the entire family property, but
in a particular portion. Sec Post. p. 80.—Ed.

(d) 4N.-W.?P. Rep. 137.
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tiffs should recover, from the property and effects ovf’Dhondu,
the sum of Rs. 445-6-0 for debt'and costs.

Dhondu, up to- the time of his death, was undivided in
“estate from his father, Udardm, who, during Dhondu’s life-
time and subsequently to his decease, was in possession of a
shop, inherited by Udardm from his father, Sitirdm. In
the suit No. 1960 of 1871, the plaintiffs had attached the
right, title, and interest of Dhondu in the shop, but the
Subordinate Judge, on the 20th April 1872, at the instance
of Udardm, raised, under Section 246 of the Civil Procedure
Code, that attachment ‘The plaintiffs, in their plaint in the
present suit, filed on the Sth of April 1873, alleged that
Dhondu and his father were equal co-parceners in the ances-
tral shop, and that, although there had not been any partition
of estate between Dhondu and his father, Udardm, Dhondu’s
share therein was, after his death, liable in his father’s hands
to the amount of the decree in the former suit, and prayed a
declaration to that effect against Udardm. It should benoted
that it is not stated in the plaint whether or not the shop con-
- stituted the whole of the family ancestral estate. The import-
ance of that remark will presently appear. :
The Subordinate Judge being of opinion that, by virtue of
Udarfm’s survivorship, the whole of the. shop became re-
" vested in him, and that it was not, in his h:mds, liable for a

separate debt of Dhondu, such as the claim in thls and the

former suit, dismissed this suit.

_ The District Judge has reversed that decision, and made a

decree as prayed by the plaintiffs. Udardm has filed ‘the

present special appeal against that decree.

jThe District Judge, after stating that Dhondu, when
alive, was entitled to an undivided moiety of the shop,

proceeded to say:— The interest of a co-parcener in undi-
vided property has, for many years, been held, in this
Presidency, to be liable*to be attached and sold by his
judgment-creditors.”” That proposifion, which may be more
fully stated thus: the share of a co-parcener, the member
of 9 Hindu undivided family, may, before partition, be seized
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and sold ‘in execution, in this Presidency, for hig separate
debt in his lifetime, is quite correct and is in. perfect
accordance with the authorities recognized by this Court in

Ra'Ny PAN- Vidsudey Bhat v. Venkatesh Sanbhdy (¢), which case was

DUJI AND
VENRU

PA’spudt,

itself maintained by a Full Bench in Falirdppd v. Chandppd
(/). In those cases, the previous decisions in Dimodhar
Vithalv. Damodhar Hari (g) and Tukéram . Rémchandra
(1), in which it was held that a co-parcener in a Hindu
family may, for valuable consideration, alienate, in his life-
time, his share in the undivided familj estate to a stranger,
were fully supported. A “parcener cannot, however, dispose
of his share in the undivided family estate by simple voluntary
gift, or by devise, so as, after his decease, to bind his surviv-

- Ing co-parceners : Gangubdi v. Rémannda (1), 2 Norton L. C.

355;3 Bom. H.C.Rep. A. C.J. 9; 10 Ibid. 157 ; 2 Stra. H. L.
434 by Mr. Colebrooke.

‘Tt should be borne in mind that the purchaser at a
judicial or private sale of the undivided share of a parcener
in the family estate, or the mortgagee or other alience (for
valuable consﬂexahon) of such a shme 1s not, before p:n ti-
p01 ‘mon of the undlwded fa,mlly estate as 1epresentm g the
share of that parcener : Appovier v. Rama Subba Ai yan (§). A
passage at page 380 in the judgment in Kalidnbhdi v. Motirdm
Jamnadds (k) has been quoted, as showing that the law in
this Presidency is otherwise ; but the remark relied upon for
thatpurpose was not in dlspensable to the decision of that case, -
and would appear to have been made with an imperfect re-
collection of the minor details of the cases of Vésuder Bhat
v. Venkatesh Sanbhdv and Fakir ‘appd v. Chandppé there men-
itioned. In the former of those cases, the Court upheld the
attachment against three houses, but it did not say or sug ggest
that upon a sale of Munjudth Bhat’s shave in'those houses.
taking place under that attachment, the purchaser could,

- (). 10 Bom. H. C. Rep. 139, 158, ‘159, (/). Ibid. 162,
(7). 1 Bom. H. C. Rep. 182, (A). 6 Bom. H. C: Rep. A. C. J, 247,

(i). 3 Bom, H. C- Rep. A, C. J. 66. {7} 11 Moo, 1nd, App. 75, 85, 90.
(*). 10 Bom. H. C. Rep. 378, 380,
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by any other. means than by a p:u*tifioﬁ, obtain possession ; 1874
of the share which he might, under such a sale, purchase.; ypigam
It should be further noted that there was nothing before SITARA M
the Court in that case to show that there was any family Ra’ NU PA'N-
estate except those houses, and the argument throughout D%IN;:BD
proceeded upon the broad questions whether a parcener FANOR
might alienate, for valuable consideration, his share in un-
divided family estate, and whether such a share could be
taken in execution for the separate debt of that parcener.
In Fakirdppé v. Chundppd the defendant was the purchaser
of Baslingipp4’s share in a house under a decree against the
latter. It did not appear whether there was-any family
property beside the house, and the purchaser was not the
plaintiff. The suit was brought by one of the co-parceners.
for a declaration of his right to the whole of the house, and he
succeeded only in obfaining a declaration that he and the four
other co-parceners beside Baslingdpp4 were entitled to five-
sixths of the house, and that the purchaser, as alienee of
- Baslingdppéd’s share, was entitled to the remaining sixth. No

question, therefore, arose in that case as to what would be

the regular and proper manner for him to enforce his pur-

chase. The sale (judicial or private), mortgage, or other
_alienation of a share in the undivided family property of a

Hindu family, though in this Presidency conferring a right

upon the mortgagee or purchaser, and working a severance

so far as to render the mortgagee or purchaser a tenant in

common with the parcenérs other than he whose share has

been thus alienated, cannot ‘be regularly and complételf
enforced by giving possession except ﬁhrough the medium,

of partlmon, which may be effected either amicably with

the other parceners, or by a duly constituted suit for a
partition of the whole of the family property, to which suiti-»

all of the co-parceners should be made parties : Saddscw v.

Bapuji (1), Juwan v. Guanoo (m), Néndbhat v. Nathabdi (n),

Nargyon Babdji v. Nang Manohar (o) ; Manu, Ch. IX

(5). 4 Morris S. D, A Rep. 145, (m). 9 Harr. 8, D. A, Rep. 555.
(#). 7 Bom, H, C Rep. 46. (o). Ibid. 178.
11 uc
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pl. 47 ; Thimbak Dixit v. Ndrayan Dizit (p).  When a share
in the undivided ancestral estate of a Hindu family is

mortgaged or sold, either by the parcener himself, or by
way of execution, the mortgagee or purchaser takes such
share subject to such prior charges or incumbrances as may
affect the family estate, or as may affect that particular .
share, If the mortgage orsale be of a special portion enly
of the family property, it may not always be possible, consist-
ently with prior existing rights, for the Court, making the
partition, to give possession of that portion to the mortgagee
or purchaser. But generally it would be possible to do so,
either wholly or - partially, and, therefore, if without doing
Jinjustice either to prior incumbrancers or oov-pz'?g‘cenme%m
bosseééion can, on partition, be gix}eh, it would be the duty of
the Court, making the partition, to endeavour to give effect to
the mortgage or sale, and so to marshal the family property
amongst the eo-parceners as to allot that portion of the
family estate, or so much thereof as may be just to the
mortgagee or purchaser. Such was the view expressed, as
we think correctly, in Pandurang Anandrév v. Bhaskar
Sdadashiv (q), decided 18th Aungust 1874, and in which a
review was refused on the 9th December 1874. Whether,
in the event of it being impossible, consistently with justice
to others, to give possession of the portion of the family pro-
perty mortgaged or sold to the mortgagee or purchaser, he
would be entitled to be recouped out of such other portion
thereof as might, on partition, be allotted to the parcenerwhose
share in the special portion had been mortgaged or sold, it is
unnecessary now to give any opinion. The proper mode of
attaching a parcener’s share in the family property under an
ordinary money decree would seem t0 be that the attachment
should go against the share, right, title and interest of thejudg-
ment-debtor in such parts of the family property (naming and
describing them) as the judgment-creditor can specify, and
hgainst his share, right, title, and interest in all other parts
of the family property. It wonld be unreasonable to expect

(p). Supra, p. 69.
(¢). Supra, p. 72 and Nofe, p, 75,
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the judgment-creditor to be able to specify in detail the
family property, but he should do so to the extent which his
information would permit. The sale should be conducted
‘on the same principle as ths attachment, unless by arrange-
" ment with the co-parceners, which would often be advanta-
geous to everybody concerned, the sale were confined to a
particular portion of the family estate. '

"The District Judge further said: It is also undoubted
-that the divided share of a Hindu would be liable to be
gold after his death in execution of a decree obtained against
his heir.”  Tn that proposition we fully agree. The divided
share of a Hindu' in property, which had previously belonged
to the united tamily, is separate estate, and, like any other
estate held in severalty (such, for instance, as self-acquired
property), is assets, while yet in the hands of the heir, for
payment of the debts of the deceased proprietor. We say
“while yet in the hands of the heir,” because it is not so
hypothecated for the debts of the deceased that the heir may
not, for valnable consideration, dispose of it effectually before
attachment. The purchaser in such case would be protected,
but the heir would, of course; be responsible for the purchase
"money : Jamiydatrdm v. Parbiudds (#); 8 Harrington’s S, ILA,
Rep. 282, 289 ; and 10 Bom. H. C, Rep. 367.

The learned District Judge continued thus ; “ Udardm has
as his son’s heir, acquired his share in the family estate, but
he has acquired it subject to its liabilities,”” and thereupon the
learned Judge, assuming that the separate debt of Dhondu
was one of those liabilitics, made a decree in reversal of that
of the Subordinate Judge, and in favour of the plaintiffs. In
that decision we are unable to concur.

Subject to "certain limited exceptions (as for instance
debts contracted for immoral or illegal purpose), the whole
of the family undivided estate would be, when in the hands
of the sons or grandsons, liable to the debts of the father
or grandfather: 1 Dig. Bk. 1. Chap. V., pl. cuxvir; 4 ul/zm -

(r). 9 Bom. H. I\ep 116.
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1875.  lall v. Kantoolall {s). In thelast mentioned case, aliena-
Uparase  t0ns by the father in his lifetime, made for the purpose of
SI“;)}?A'M raising money to pay his debts, were upheld. There, Sir
Raxv Pas- Barnes Peacock, after referring to a case in 6 Moore’s Ind.
DUJI AND X X ¢
" veskv  App. 421, says :— That is an authority to show that ances-
PANDUWIL  4ra] property, which descends to a father under the Mitak-
shara Law, is not exempted from liability to pay his debts
because a son is born to him. It would be a pious duty on
the part of the son to pay his father’s debts, and it being the
pious duty of the son to pay his father’s debts, the ancestral
© property, in which the son, as the son of his father, acquires
an interest by birth, is liable to the father’s debts. The
rule is, as stated by Lord Justice Knight Bruce :— The
freedom of the son from the obligation to discharge the
father’s debt has respect to the nature of the debt and nob
to the nature of the estate, whether ancestral or aequired by
the creator of the debt’.”” In the mofussil of this Presidency,
previously to Mr. White’s Act (Bombay Act VIL.of 1866)
" the sons and grandsons of a deceased Hindu were personal-
ly liable for his debts whether they received assets from him
or not : Vyav. Mayukha, Chap. V., Sec. IV, pl. 11, 12,13, and ‘
14; 1 Dig. Bk. 1., Ch. V., pl. ctxxxvii. ; the responses of the.
, Pandits 2 Borr. p. 222, 2nd Edn. ; 1 Stra H. T.. 167. There is
not any authority for the converse of that proposition, viz.,
that the father or grandfather is responsible for the debts of
the son or grandson independently of the receipt of assets.
Kitydyana says :—“By. the general rule of law, a father
need not pay the debt of the son ; but he must pay it, if
either at the time of the loan, or afterwards, he promised
payment’: 1 Dig. Bk. I, Ch. V., pl. coxv. There has not
been any such promise proved here. The proposition which
we find in the books of Iindu law, that. debts follow the
" assets into whosesoevor hands they come, must, generally
speaking, be confined to separate estate., There is special
mention made of the circumstances under which the joint
family estate or the co-parceners of the debtor are responsible

(s} L. Rep. 1 In. App. 321,



BOMBAY HIGH COURT REPORTS. - . 85

for his debts. For instance, Manu says :— If the debtor 1875
be dead, and if the money borrowed was expended for the gpuuar
use of the family, it must be paid by that family, divided or SITA'ﬁj‘/M
undivided, out of their own estate :”’ 1 Dig. Bk. I, Ch. V., Ra'vvu Pa'x-
pl. c1xxxvi.  Vrihaspati lays it down that: A house-keeper NexED
(Grihasta, householder,) shall discharge a debt contracted FAPUIk
by\his uncle, brother, son, wife, servants, pupil or dependants

for the support of the family during his absence” (Ibid. pl.

cixxxix). To the same effect are several other passages in
Jaganndtha’s Digest (Ibid. pl. cxc. to pl. cxomt. inclusive ; pl.

¢xcvi to pl. cc. inclusive). The liability of undivided an-
-cestral estate, in the hands of the sons and grandsons, to the

debts of the father or grandfather is also exceptional, and

is provided for by special texts, to some of which we have

already referred. That it is exceptional is clearly deducible

from the following text of Nérada (1 Dig. Bk. 1., Ch. V., pL.

cuxix) :—*“ A father being dead, his sons, whether after

partition or before it, shall discharge his debt in proportion

to their shares, or that son alone who has taken the burden

upon himself.”” The words “ after partition or before it,” and

the word “ shares ” here show that the author was treating of

ancestral property, and that he felt it necessary expressly

to declare its liability to the debts of the father, whether or

not it was undivided, d.c., after partition or before it. And
Yéjnyavalkya (Ibid., pl. ccxxix) says:—“A debt, secured

merely by a written contract, shall be discharged, from a

moral and religious obligation, only by three persons, the

debtor, his son, and his son’s son; but a pledge shall be

enjoyed until actual payment of the debt by any heir in any

degree.” That, generally speaking, undivided family pro-

perty is not, in the hands of surviving co-parceners, liable to

the separate debt of a deceased co-parcener, i.e, a debt

not incurred on behalf of the family, was decided in Goor -
Pershad v. Sheodin (£), a much strohger case, so far as

the creditor was concerned, than the present case. The
parcener’s share in a house, which was undivided family

(¢) 4 N.'W. Prov. Rep. 137.
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property, was attached, in his lifetime, under a decree
obtained against him for his separate bond debt. He died
before any sale under the attachment. The High Court of the
North-Western Provinces affirmed the ruling of the Courts
below, which discharged the attachment on the ground
that Mahddev at his death “left no right at all in the house,
and that there was nothing, therefore, in connexion with it
which was liable to be sold ”” for the purpose of satisfying
the plaintiffs’ decree. To that extent we fully concurin
that decision ; but there were remarks made by the Court

_in that case as to the inalienability of a share in undivided

estate, which would not be applicable in this Presidency.

In the present case, neither the decree sought to be executed

against the family property, nor the attachment was made

in the lifetime of Dhondu. His share had ceased before

either of those events. It is not proved that any separate

estate of the son has devolved upon the father. The shop,

upon which the plaintiffs seek to fasten their claim, has

throughout been in the possession of the father; and -
althongh the son was jointly interested in it, it is not pre-

tended that the son ever everi demanded, much less obtained,
a partition of it. The right of the son to a share in it, as

being ancestral property, had come into existence at his

birth, and it died with him. The plaintiffs, therefore, can-
not render it available for their claim.

We reverse the decree of the District Judge and restore
that of the Subordinate Judge. The respondents must pay
the costs of tho suit and of both appeals.
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