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[Arporiate Civin JURISDIOTION. |
Special Appodl No. 465 of 1873.

Trona’RA’M DAYARAM ......... Plaintiff and Appellant.
R’ Jaca” and another... Defendants andRespondents.

Mortgage in Guzerat—Rights of @ prior and puisne morigagee—DPosses.
sion— Purchaser of equity of redemption with notice of a subsequent incum-
brance.

The rule of Hindu law that a mortgage with possession takes prece-

dence of a mortgage of a prior date, but unaccompanied by possession
does not apply to Guzerat.

‘Wherein Guzerat the defendant, a puisne mortgagee in possession, had
notice of plaintiff’s prior mortgage, the defendant was held not entitled
to claim the benefit of the above rule of Hindu law.

Registration could not of itself alter this rule of Hindu law except so
far as effect may be given to it by statute, and registration secures the
same object which the Hindu law intended to secure by requiring pos-
session, viz., notice to subsequent incumbrancers of the existence of a prior
incumbrancer.

The purchaser of an equity of redomption, with notice of subsequent,
incumbrances, stands in the same situation, as regards such subsequent
incumbrances, as if he had been himself the mortgagor : he cannot seb up
against such subsequent incumbrances either a prior mortgage of his own,
or a mortgage which he or the mortgagor may have got in.

HIS was a special appeal from the decision of J. W. Walker,
Assistant Judge at Ahmed4bad, reversing the decree of
the Subordinate Judge of Umrath.

Ttchérim Dayarim sued torecover possession of a field from
R4iji Jagé and another, and stated that he had purchased it
on the 22nd September 1868 at a court’s sale subject to a
mortgage lien which was assigned to him by the mortgagee.
The defence chiefly was, that the plaintiff never had posses-
sion of the property under his mortgage, while the defend-
ants were mortgagees in possession. The Court of the first
instance decreed the plaintiff’s claim. In appeal, however,the
Assistant Judge reversed that decree on the ground that the
plaintiff, though a prior mortgagee, had not obtained possession
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under his mortgage, while the defendants were in possession,
though their mortgage was of a subsequent date.

In special appeal it was contended that the defendants,
though mortgagees with possession, having had notice of the
plaintiff’sprior mortgage, the lower Court was wrong in holding
that the plaintift’s mortgage was not valid against them.

The appeal was argued before MuLviit and Pivuxy, JJ.
Shivshankar Govindrgm for the special appellant.

Dhirajlal Mathurddas for the special respondents.

MErviiy, J.: —The rule of Hindu law that a mortgage with
possession takes precedence of a rﬁortagage of prior date, bub
unaccompanied by possession, has not, I think, been held appli-
cable to Guzerat: Mathurddds v. Kalid(a), Hari Rdmchandra ¥.
Mahdddgi (b), and Krishndppd v. Bahiru (c). But even if the
rule wereapplicable in the present case, I should be inclined to
hold that the defendantshaving had notice of the plaintiff’s prior
mortgage, could not claim the benefit of it. I do not know any
other ground, except that of notice, which will justify the de-
cisions of this Court, which relax the rule of Hindu law in

favour of registered mortgages. InHari Rémchandra v. Ma-

hddji in which all the cases bearing on the subject are re-
viewed, the Court said : “ We consider that we are only carry-
out the views of the late Sadr and the present High Courts
by holding in the present case that in the Konkan the regis-
tration of a mortgage without possession cures any defect or
imperfection which arose from the non-completion of the
transaction by delivery of possession.”” It is clear that re-
gistration could not of itself alter a rule of Hindu law, except
so far as such effect may be given to it by statute ; and I un-
derstand the Court to have meant that registration secures the
same object which the Hindu law wished to secure by requir-
ing possession, viz., noticeto subsequent incumbrancers of the
e'xistence‘of a prior incumbrance. That appears to me to be
the principle on which the rule of Hindu law is founded, and
on which this Court has acted in its decisions regarding re-
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gistration. Then, if one kind of notice be sufficient to satisfy
the rule of Hindu law, why should not another kind of notice?
T conceive that the true principle is that laid down in Gopdl
V. Krishnéppd (o), and that the present case comes under the
class of constructive frauds. The same principle is Stated in
Story’s Bq. Jur., 9th Ed., Sec. 895, and illustrated by the

case of a creditor who takes a mortgage of property with ’

" notice of a subsisting equitable mortgage.

But, although, in my opinion, the Assistant Judge’s deci-
sion cannot be supported on the orJund of the defendants’

possession, it can, I think, be maintained on another ground.

The plaintiff, subsequently to the mortgage to the defendants,
purchased at a court sale the equity of redemption. Now
generally speaking, a purchaser of an equity of redemption
with notice of subsequent incumbrances, stands in the same
situation, as regards such subsequent incumbrances, as if he
had been himself the mortgagor: he can neither set up against
such subsequent incumbrances a prior mortgage of his own,
nor, consequently, a mortgage which he or the mortgagor may
have got in: Toulminv. Steere (b), Greswold v. Marsham
(¢), and Mocattav. Murgatroyd (d). The plaintiff, therefore,
cannot set up his own mortgage, unless he can show that he
is a purchaser for valuable consideration without notice of
defendants’ mortgage ; and this he cannot be allowed to
show, inasmuch as he is a purchaser at a court sale: Chintaman
Bhéskar v. Shivram Hart (e).

‘On this ground alone, T would confirm the decree of the
lower Court. '

Pinugy, J. :—1 am of the same opinion as to the ground
on which my brother Melvill proposes to confirm the decree
of the Court below.

But I refrain from expressing any opinion on the first
point considered by my brother Judge, as it is not necessary
that I should do so, in order to arrive at a decision of the
case.

(a) 7 Bom. H. C. Rep. A. C. J, 60. (b) 3 Mer. 210. (¢) 2 Ch. Ca. 170,

(d) 1 P, Wms. 933, (¢) 9 Bom. H, C. Rep 304,
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