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[Aprernate Crvin J URISDICOTION. | on
Special Appal No. 255 of 1873. September 8.

PavuMarnna'r andanother. Defendants and Appellants.
- Raxnya’t, heir of Knrisuwa's

deceased, by her manager
VA'SUubEV PA'NDURANG ... Plawntiff & Pmpmzdent

Code of Civil Procedure, See. 259—Registration— Certificate of Sale—Act
XX, of 1866, Secs. 17, 42, and 49— Value of unregistered certificate of
SaZe '
A certificate of sale, 1ssued under Sec. 259 of the Code of Civil Proce-
dure, is an 1nst1un1e11t requiring registration within the meamnn- of Act

X X. of 1866, Sec. 17.
" Where such a certificate is not registered, other evidence ig not admis~

sible to prove the sale.
Per Na'Na’BHA'T HARIDA'S, J:—An unregistered certificate of sale is

not only inadmissible in evidence but invalid.
HIS was a special appeal from the demsmn of W. M. P.
Coghlan, Judge of the Distri#tof Thana, reversing the
decree of Kharsedji Rustamji, Subordinate Judge of Kallian.

 The facts of the case are briefly these :—

Réimchandra,in 1860, mortgaged, withont possession,a piece
of land, belonging to him, to Pandurang, who obtained a
decree against him and in execution thereof sold the land
throngh the Civil Court on the 20th January 1870. The
plaintiff’s husband became the purchaser and gave a receipt
n aclmowled;'ment of having received possession of the
property, but omitted to get his certificate of sale registered.
The original proprietor, Ridmchandra, had another creditor
Masdji, who had previously obtained a decree against him 1n
1862, and in execution of it got the same property sold in
September 1866. The defendants became purchasers at this
sale, and got their certificate registered. They are now in
possession. How they came into possession did not appear.
Under these circumstances the plamtiff and the defendants
were at issue on the question of ownership and possession of

the land.
Note.—The whole of this Act is repealed by Act VIIL. of 1871.
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The Subordinate J udge was of opinion that but for the
circumstance that the plaintiff’s certificate of sale was not re-
gistered he was entitled to succeed; but, on the authority of
Mulji v., dnuprdm (), held the certificate to ‘be invalid, and
so rejected the claim. The District Judge,on appeal, reversed
this decree on the oround that the plammtift’s husband was in
legal possession of the land, as shown by the- receipt passed
by him to the Civil Court, and that this rendered the registra-
tion of his certificate unnecessary.

The special appeal was heard by West and NaA'SA'BHA'Y
HArpA's, J4.

G&%p@ﬁ"év Bhdaskar for the special appellants :—The plain-
tif’s tatle rests entirely on the certificate of sale, as the de-
fendants are admittedly in actual possession. This certificate,
though 1t requires registration under Section 17 of Act XX,
of 1866, has not been registercd, and is, therefore, inadmis-

sible in evidence and invalid : Mulji v. Anuprdm (supra) ;

Scc. 49 of Act XX. of 1866. The plaintiff’s receipt does nob

show actual posse-ssion.

Divrdgylal Mathuradds, Government Pleader, for the res-
pondent :—In the case, cited by the otherside, the question,
whether a certificate of sale requires registration or not, does
not appear to have been distinctly raised. "The Court seems
to have assumed thab registration was necessary. In Fakir
chand v. Kahindds (0), the Court held that a certificate of
sale was a judicial process which might be registered at the
option of the holder, but the force and effect of which was iz
no wise to depend on its being rogistered.

[Wxsr, J. :—-There the certificate was under Regulation IX.
of 1827.]

Sec. 42 of the Registration Act requires the Court itself to
send a memorandum of 1ts order to the registration officer.
Its omission to do s0 in the case should not be allowed to pre-
judice the plamtiff. The order of the Courtis what transfers

(e¢) 7 Bom. H. 0 Rep. A. C. . 136.
(6) 3 Bom, H, C., Rep. AOJ 167.
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property and the certificate evidences transfer but is not the 1873.

only evidence of it. The sale was completed by delivery of Papv Mar-
HA'RI

possession : Bdlardam v. Appa (c). .
RAKHIMA'L

e Myt

The sale with possession gave to the plaintiff & complete
title : Zinamhhén v. Khojabhdéi, R. A. No. 64 of 1871 (d).

" He also referred to the fo]lowing authorities —Mathu-
radas v. Kélia (e); Kishorbhat v. Jorabhai (f) ; Gopal v.
Krishnappd (g); Chintaman v. Shivram (k).

Ganpatrée in reply:—The certificate of sale under Sec.
259 of the Code 1is the only evidence of title, none other being
admissible. Under Sec. 17 of Act XX. of 1866 it requires
registration, as it undoubtedly operates to create or assign an -
interest in immoveable property of greater value than Rs. 100 :
Sheikh Ralmatullav. Sheikh Sariviulla (2); Somuw Guaukkal
v. Rongammdl () ; Mahadw v. Bdlgyi, S.A.1of 1870(k). In
this case no evidence has been produced to prove the sale on
the plaintiff’s behalf, except the certificate of sale; but even
if 1t were, none would be admissible : Sheik Ibrdhim v. Par-
vata (1),

Wast, J,:—The first point that arises in this case is whether
a certificate of sale, issued under Sec. 259 of the Code of Civil
Procedure, is an instrument that requires registration. Sec.
256 provides for a sale’s becoming absolute when confirmed

(¢} 9 Bom. H.C. Rep. 121.
(/) Decided by SARGENT and MzervinL, JJ., on the 14th June 1872.
(@ 7 Boi. H.C. Rep. A. C.J. 24.- (F) Idem 56.
(g) Idem 60. (%) 9 Idem 306.

(i) 1Beng. L.Rep. F.B.58.  (j) 7Mad. H.C. Rep. I5.
(k) Decided by WarpEN and MELVILL, JJ., on the 10th of
| March 1870. |

() 8 Bow, H. C. Rep. A, C. J. 163-
2oB ¢
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by the Court, and Sec. 259 prescribes that the certificato
shall be 1ssued after the sale has thue become abgolute.
Sale, however, according to the definition given in Sec. 77 of
the Indian Contract Act, ¢ involves the transfer of the owner-
ship of thejfhing sold from the seller to the buyer.” When,
therefore, the sale has become absolute, no further property
in the thing sold can remain in the former owner capabls of
transfer to the purchaser. Yet Sec. 259 says that “the certifi-
cate shall be taken and deemed to be a valid transfer of such
right, title, and interest’’ as has passed from the judgment-
debtor to the vendee. It has been contended for the respond-
ent that the document 1s, and can be, no ‘transfer’ in the
strict sense, there being nothing left at the moment of its
issue that 1t can operate upon ; that 1t 18 no more than a par-
ticular piece of evidence conclusive in its effect as such, bub
not in itself a conveyance, or operating as such, and, therefore,
requiring registration under Sec. 17 of the Registration Act
XX. of 1866. In confirmation of this view, Sec. 42 of the
same Act has been referred to, which requires that whenever -
s, Court “shall by a decree or order.. transfer...... any right-
......... in immoveable property,’ it shall itself cause a memo-
randum thereof to be sent for registration. The order under
Sec. 256 must thus be registered, it is urged, and it cannot
have been contemplated that the same transaction should be

registered again i the form of the certificate under Seec

259.
It would seem @ priory unlkely that such a double re-

gistration should be required; but, undoubtedly, See. 259
does declare that the certificate shall be deemed to be a valid
transfer of the property to which it relates. I it is a valid
transfer, then the transaction must be necessarily 1ncom-
plete, notwithstanding the language of See. 256, until it is
issued. A similar suspensive eifect arising from the necessity
for a written instrunment, as the prescribed evidence of a
transfer or exchange, is provided for in the Roman Law (Cod.
Lib. IV, T. XXL L. 17) “wt nulli liceat prius quom
hoee tta progcessering....oveon... alegued Jus sibi ex ‘eodem, con-
troctu vel tramsactione vindicare,” The certificate being
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thus essential to the completeness of the transaction, it is the 1873

transfer, as there cannot be two, at the same time, of the same PADU MaAL-
property, between the same parties; and yet 1t cannot affect H;RI |
the property without registration (Act XX. of 1866, Sec. 49). RARAEMAT.
This is the view which, in the apparent contradictioh between

the swvords of the two scetiong, has been taken by this Court

in Special Appeal | of 1870 and in Mulji v. Anuprdm (supra).

The ruling at 6 Madras Reports, Appendix 39, is to the same

effect, and no decision, resting on the contrary view, has been

cited to us. In such a case, where a perfectly satisfactory
conclusion is not to be arrived at, we think it right to adhere

to the received construction.

The next point taken was, whether, as the registration is
‘compulsory, other evidence of the sale could be received.
Mulji v. Anuprdm (supra), and the previous case already
cited, seem conclusive that it could not. But it is notin fact
alleged before us in the present case that any other evidence
than the certificate was tendered.l' If that could not be
recelved, the sale to the plaintiff was wholly unproved.

The sale, however, being unproved, no special importance
can be attached to the document showing a‘ receipt for
delivery of the land passed by the plaintiff to the Court.
 How this delivery was effected does not appear. . Perhaps
it was one of those deliveries under Sec. 264 of the Code
of Civil Procedure, which bind the judgment-debtor, but do
not bind third parties: Joogal Kishore v. Mussamut Edun(m).
But even supposing it was an actual and effective trams-
ter of possession, the possession thus acquired by the plaintiff
must have been immediately afterwards lost. At the time
of the mstitution of the suit, the defendants were in possession,
as they averred, under the sale made to them in 1866. The
possession taken and lost by the plantiff is an insigniﬁcant
circumstance as against the present possessors, unless it can
be referred to some right to which the possession counld attach
itself. Such a right would probably have been established,

(m) 8.D.A, (N. W.D.) 1864, 296.
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had the certificate of sale been admissible in evidence ; but, as
this document 18 not admissible, the plaintiff can derive no
advantage from a transiént occupation (supposing he really
occupied) resting, so far as the evidence can be looked at, on-
no title at all.

T must, for these reasons, reverse the decree of the District
Judge and restore that of the Subordinate Judge. Costs
thronghout on respondent.

Na’wa’sua’t Harioa’s, J. :—1I entirely concur in the judg-
ment just delivered. Upon the anthonties cited by Mr.
Ganpatriv, it is clear that a certificate of sale under Sec.
259 of the Code of Civil Procedure 1s an “instrument’ with-
in the meaning of Secs. 17 and 18 of the Registration Aect,
No. XX, of 1866. The plaintiff’s certificate of sale in this
case.is one that falls under Seé. 17, and, being unregistered}:
is not only inadmissible m evidence, but invalid under Sec.
49 of that Act : Hicks v. Powell (n). Such being the case, it
does not affect the property comprised in it, which is the one
in dispute here ; nor can the sale of it to the plaintaff be pro-
ved by any other evidence : see the cases cited above and

Raja Ram Chowdky v. Seetula Buksh (o).

- As to the recetpt given by the plaintiff to the Court,
acknowledging that he had obtained possession of the said.
property, it cannot be regarded asany evidence of his pos-

session against the defendants, who are now in possession,

and who deny having ever lost i1t since their purchase at a
Comrt sale in 1866.. It does not in any way improve the

plaintifl’s case.

The decree of the District Judge must, therefore, be rever-
sed, and that of the Subordinate Judge restored. The plmnu
taiff to pay the costs of this appeal and also of the appeal to

the Court below.

(n) L.R, 4 Ch. '7441 |
(ﬁ) 7 Clale, W, R, r‘lV PHI 114
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