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Written Statements—Civil Procedure Code, Sec. 124.
Relevancy— Tendering—JSurisdiction.

The Court has jurisdiction to take a written statement off the file, for
irrelevancy, until it 1s “tendered,” which is when it is produced at the

hearing of the suit.

‘““ Relevaney 7 is to be -judgea by what the defendant believed to be
material to his case, and not whether it did infact disclosiaa good defence

~ to the action.

THIS was an application under Sec. 124% of Act VIIL of
1859. The plaint was in trover for the recovery of some
documents, which the written statement admitted were in the
'possession of the defendant, and which the defendant was
willing to give up if the Court thought 1t was proper that he
should do so; the rest of the matter contained in the written
statement, stated generally, was to the effect that the defen-
dent wanted to use the documents to cross-examine the pre-
sent plaintiff ; in another suit in which he was assignee, and
had an interest pending in this Court -against him, and in
which they had been put in.

A summons was taken out before SaRGENTJ. by theblamtlﬂ’s
calling upon the defendant to show cause, why the written

“*Sec. 124. If 1t shall appear to the Court that any written statement
presented by or on hehalf of a party, whether the same have been spon-
‘taneously tendered or havebeen called for by the Court, is argumentative
or unnecessarily prolix, or that it contains matter irrelevant to the suit ,
the Court may reject the same, and return it to the party with the
order of Frejection endorsed thereon ; and it shall not be competentto a
party, whose written statement has heen rejected for any of these cauaes,
to present another written statement, unless it shall be expressly called
for or allowed hy the Court.”
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statoment, which had been filed in answer to the plaint,
should not be rejected and taken off the file, and ret'l_;lmed to
the defendant, on the ground that it contained matter irre-
levant to the suit, or why at least the first and second para-
oraphs thereof should not be expnnged.

The summons was dated the 27th of June 1873, and on
the day previous a notice had been addressed by the plaintiff’s
attorneys to the defendant’s attorneys, which notice set forth
that the written statement, in question, contained a great
deal of matter which was not only 1rrelevant, but was scan-
dalous and most improper, and called upon the defendant’s
attorneys, either to consent to a Judgo’s ovder for it to be
taken off the file, or that, at lcast, the matter complained of
should be expunged therefrom. The defendant’s attorneys
replied on the same day, declining to consent to the above
request.r |

_ Amnstey, in showing cause against the summons, contended
that the Court had no jurisdiction in the matter, and that,
if it had, this was not a case in which it would exercise it.
As to the first point, he contended that the Court loses the
opportunity contemplated by the Code of rejecting Writtén
statements it 1t did not see the document when 1t was ‘ben-
dered, and according to the practice of this Court, the written
statements are not shown to the Judge before they are filed
with the Prothonotary. And, on the second point, he sub-
mitted that the written statement of his client did not con-
tain matter which was irrelevant to the suit, and that the

Court hadl no power under the Code to'consider whether or

not any matter in the written statement was scandalous, and
could not expunge any such matter ; he cited Smallwood v.

'Parry (), and Abbott v. Abbott (D).

Honowrable A. R. Scoble, Advocate General, in supporting
the summons, contended that the Court had undoubtedly
power to reject a written statement which contained irrele-
vant matter, and that under the powers inherent in 1t as a

() 1 Gorytoh 30, (b) 4 Benyx, L, RopO C. . ol.
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Court of Record, the Conrt had undoubtedly the power to
order any document or proceeding to be taken off the file,

and removed from the record of the Court, which' contained

scandalous or improper matter: he cited Bz parte Simpson (c).
He also argued that this being really a Common Law Action
in trover the defendant’s written statement set forth no
grounds of defence to the snit, because it admitted the pos-
session of the documents, which was the only thing sought to
be recovered in the suit ; and practically that they were the
property of the plaintiffs, and that he was willing to deliver
them up, if the Court thought it was proper that he should
do so. As to the rest of the matter contained in the written
statement, such matter was entirely irrelevant to the ques-
tions at issue in this suit, there was no doubt upon reading
the written statement that it contained matter which was
most scandalous ; for it alleged matters against the plamtafts
which, if true, would subject them to criminal charges.

SARGENT, J.:~~This is mainly a question of jurisdiction.
The difficulty arises as to the practice of the Court, as to the
reception of written statements not being, simpliciter, the
praclice contemplated by the Code. In construing the
Code, endeavour must be made to put such a construction on
the practice as not to render null and vmd the provisions
of the Code. The filing of a written statement does not

necessarily make it a part of the record, but it 18 merely for
the purpose of notice to the plaintiff of the nature of the

defence. The production of the written statement at the
trial is the “tendering ”> contemplated by the Code, and if
not  then ~objected to, the written statement becomes
part of therecord. I will not decide that this objection was
taken too early ; and it might be that if it was taken at the
hearing 1t might be argued, on the authortty of Smallwood

v. Parry, cited by Mr. Anstey, that it was taken too late.

There is no practice on the subJect What was done then,

was in analogy to Chancery practice. I am, therefore, of
opinion that the Court has jurisdiction. Then, as.to the

(c) 15 Vesgy. 476.
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relevancy of the written statement, the question is not
whether it discloses a good defence to the action, but whe-
ther the facts stated therein are such as the defendant be-
lieved fo be material to his case. The defendant admits
that the documents are the property of the plaintiffs, and
urged that they were intended to be used, and had been put
In, in a suit in which he was assignee and had an interest.
He might have got himself made a party to that suit, but he
did not do so. If his narrative had been confined to this
circumstance, it would have been relevant ; 1 will not say, a
good defence, but relevant and material to the case. It
appears to me that, though great latitude must be allowed in
construing the word “relevant” it would be going too far
to say that some of the statements or allegations contained
in the written statement under review had any bearing on
the suit. The plaintiffs have objected to the first and second
paragraphs of the written statement, but I think the first
paragraph might be considered relevant. I shall reject

‘therefore the written statement, and order it to be returned

to the defendant ; and upon the question of costs, as the

plaintiffs had given notice of their objection to the written

“statement, and the defendant had refused to comply with‘ the

terms of their request, the defendant must pay the costs of,
and incidental to, the application with counsel’s fees certified.
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