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Special Appeal No. 271 of 1873

Gunpo Smuippuesuvar ... Defendant and Appellant.
MARDAN SA'HEB ............ Plamitiff and Respondent.

Glovernment revenue a paramount charge on land—Liability on failure
to pay it—Dombay Survey Act, I of 1865, Sec. 36— Omission’ by the
purchaser of land to get his name entered as occupant in the Collector’s

Dooks.

Government revenue being a paramount charge on the land, it ad-
heres to the land and to every portion of it independently of the hands
into which it passes, or the subordinate rights that may have been
created by the occupant out of his own qualified proprietorship; so
‘that, even after a valid sale of the land by the occupant to a purchaser,
who neglects to get his name registered in his books, the Collector may,
after giving notice, of the failure fo pay the revenue to the registered
occupant—in whom alone, according to the Bombay Survey Act I.
of 1865, vests the right of conditional occupancy—put up the land for
sale, and the purchaser gets occupancy rights free from all claims on

the part of the first purchaser.

THIS was a special appeal from the decision of Baron Lar-
pent, Acting Judge of Dhérwir, reversing the decree of

the Subordinate Judge of Haveri.

Ningavé, the registered occupant of a piece of land, by an
instrument duly executed and registered, transferred all her
rights therein to the plaintiff Mardan S&heb who, however,
neglected to have his name entered in the Collector’s books.
The Collector, upon default being made by Ningavi in pay-
ment of the Government assessment, gave her notice, and sold
the occupancy rights to the defendant Gundo. |

The Court of first instance rejected the claim of the plain-
tiff for possession and occtpaney rights, but the Appellate
Court awarded it.

The special appeal was heard by WEsr and. Na'na! BHA'I
HARIDA S, JJ.

Dhiraglal Mathurdddés, Government Pleade1 for the spe-
cial appellant .—The defendant purchased the land at a sale
by auction held by the Collector for arrears of land revenue,
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which has been held to be a paramount charge on the Iandf

Guxpo Sum- and the purchaser obtains the land free from all incumhbrances :

DHESHVAR
V.
MARDAN
SA'us,

Abdul Gani v. Krishnajs (). A crown debt is entitled to
precedeace over all other debts both in ngland as well as in
the Presidency town and Mofussil of Bombay : The Secretury
of State v. The Bombay Landing and Shipping Company
(b). The plaintiff was bound, under the Survey Act and
Rules, to have his name entered in the Collector’s books after
his purchase. This he failed to do;, and has thu$ rendered
himself liable to forfeit his right of occupancy, which is a

conditional right, subject to the payment of Government re-
venue. The Collector can only recognize him whose name
stands 1n his books.

Shdamrdw Vithal for the special respondent :—This case

does not mmvolve the right of the Crown. The only question
to consider here 18 whether the plaintiff acquired by his

purchase all the rights which Ningavi, at the date of the
purchase, possessed in the land. This he seems to have
done. His purchase was valid in every respect.' He, there-
fore, ought to have been looked to by the Collector for pay-
ment of the revenue in case of default, especially as the
Collector had notice of the plaintiff’s purchase, notwithstand-
ing that his name was not on his books.

d

Bombay Act L. of 1865, Sec. 48, provides for the recovery
of land revenue according to the Regnlations. Sec. 5 of
Regulation XVII. of 1827 makes the occupant liable in per-
son and property for his revenue ;the third clavse of this
section makes the crops also liable for its revenue in prefer-

ence to all other claims. Furt}aer on the Regulation by Sec.
11 provides precantionary measures, and deals with the

attachment of crops; and Sec. 12 enacts the procedure for
realization of the revenue 1n case of defanlt. This, alonff'
with Sec. 3 of Regulation X1X. of 1827, is the whole law on
the subject of forcible levy of Government demands. There
is nothing here which prevents the alienation of the oceu-

(2) Ante p.
(b) & Bom, H. C. Rep. 0. C. J. 23.
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pancy rights; and when the alienation to the plamntiff in this
case took place no revenue was due to Government.

The definition of “ ocenpant ™ is given in Sec. 2, Cl. (j), of
the Bombay Survey Act. 1t points to a liability rather,
than to a right. The rights of “occupants »’" are given in
Sec. 36 ; and one of these is the right to transfer. This right,
although conditional on payment of assessment, 13 not con-
ditional on the Collector’s sanction. If the transferee rhade
defaunlt in this payment, the Collector could undonbtedly ex-
ercise his right of deprivation ; but he has not done so. The
precedent cited does not apply. In Abdul Gani v. Krishnay:
(supra) the plaintiff was only a mortgagee ; whereas in this
case he is a purchaser. In the former case full rights had
not accrued to the plaintiff, who was subject to redemption ;
but in this, default was not made till years atter the accruer
of those rights.

The judgment of the Court was dehvered by
WEsT, J.:—The facts of this case, though they have been
made the foundation of an elaborate argument, are of a
’Simple character. Mardan Saheb, the plainfiff, in 1865
bought from Ningavd her property in a Survey number
at Ranebednar. His contract was registered, but mno
application was made to tle Collector for a mutation of
names in the books kept by him. A dispute had in fact
arisen between the vendor and vendee, and the Jatter being
forced to takelegal proceedings did not obtain a final decree
agalnst Ningavd until 6th February 1871. Why Mardan
Saheb did not then immediately get his own name entered
in the revenue accounts as occupant, does not appear.
Possibly, he wished to avoid the obligations attaching to the
occupancy, for Ningava had in the meantime made a default
in paying the Government rent, and after publication of a
notice addressed to her, her occupancy rights were sold on
the 14th April 1871. The defendant Gundo was the

purchaser*
It has been contended for Mardan Saheb that the 48th

section of the Bombay Stirvey Act L. of 1865, prescribes that
54 H ¢
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land revenue not duly paid shall be recovered according to

the Regulations. Regulation XVII. of 1827 provides forf
the attachment of crops, even before they are reaped, whem
there is:any doubt of the itention or the ability of the oc-
cupant to pay what is due. It provides for the use of mohu-
sulli to bring defaniters to reason. But when these measures
fail, or it is not deemed expedient to resort to them, the

liability, it is urged, rests not as ‘a specific lien on the land,
but only as an obligation on the person and property of

the occupant. Under Sec. 12, cl. 6 of the Regulation, the
Collector could attach and sell the property of Ningavd, and,
as 1necluded within that property, her rights, had any
remained to her, in the land held by her as occupant. But
those rights had some years before passed to Mardan Sgheb.
Sec. 36 of the Snrvey Act vests the occupant with an
unrestricted power of transfer which had already been exer-
cised in this case in 1865. TFrom that time forth, therefore,

Mardan Siheb was the true occupant entitled to hold that
position until he made default, and the land as part of his

property was sold to make good the amount of the arrears.

By a sale of Ningavd’s right, nothing, it is said, consequent}y
passed to Gundo, and the plaintiff is entitled to eject him

A similar course of reasonifig must have led the District
Judge to the conclusion that the plaintiff was entitled to
recover. “ When the Collector sold thisland,” he _Siag,*s ,
“ it was no longer the property of Ningavd. * The defendant
ghould have inquired as to the title which was being sold by

-auction, and he cannot complain ” of the decree which the

District Judge then proceeded to make for his ejectment.
But the decision in Abdul Gami v. Krishwnaji (e), “given
on the 7th July last, which has been followed in a more
recent case, declares the Government revenue to be a para-
mount charge on the land; and being of this character it
adheres to the land and to every portion of it independently,
of the hands into which it passes or the subordinate rlghts

that may have heen created by the occupant out of his own
| (v) See plecedmg case,



BOMBAY HIGH COURT REPORTS. 423

qualified proprietorship : Penn v. Lord Baltimore (d). But - 1873,

further, Sec. 36 of the Survey Act calls the right of an océu- Guxpo SHID-
| DHESHVAR

pant a “right of conditional occupancy,” and the first part — )
of the same section shows that amongst the -copdttions, on g{ﬁﬁﬁ;ﬂ
which the right of occupancy depends, is the regular pay-

ment of the assessment. The right is of course not a mere

right to payment or, in other words, a bare hability.. Such

a right as this Gundo would not object to recognize in the
plaintiff, but the plaintiff would never have given money for

it to Ningavi. The right i1s a right to cccupy subject to

the assessment, and defeasible on a default in payment, at the

same time that, according to the explanation of “ occupant”

given in Sec. 2 of the Survey Act, no persén can be recog-

nized as holding that position except the one whose name is
entered in the Government accounts. No. 13 of the Survey

Rules provides for a mutation of names on a change of oyvner-

ship, so as to”give effect to the provisions of Sec. 36 of the

Act, and such rules it was competent fo the Government to

make under Sec. 28. If Mardan Sfheb desired to make his
right secure agalnst d'efe'asajnge, he ought to have obtained a
mutation of names in the Government books. By not doing

so, he left himself exposed to the risk of a forfeiture of the

right of occupancy, recognizell by the Act, as vested in Nin-
gava alone and attached as a condition to the holding. On
her default, the Government by the sale to Gundo has ox6r-
cised its power of deprivation, the ¢ conditional occupancy
has come to an end, and the plaintiff has no remedy against

the purchaser.

We must, therefore, reverse the decree of the DistrictJudge
and restore that of the Subordinate Judge. Costs throughout

on tespondent.

(d) 2 Tud. L. C. 3rd Bdn. 837



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 

