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[ArrrLiate INsonveNT JurispicTion.]

In »e DuaanomsuaT Kuarserst Ratvagar and a;nother 1873.
- Aungust 21,

—

.IreSGZve?wzy—--Asswnmam to lrustees for benefit of creditors-— Voluntary —— -
assignment-—’ressur e—Indian Insolvent Debtors’ Act—=Slat, 11 & 12

Veet., ch, XX1., 5. 24.

Where two insolvent partners, being sued by two of their creditors, and
nrgently pressed by others, called & mceeting of their creditors to consult
thein as to the course to he adopted, and the creditors at such meeting
resolved that the atfairs of the insolvents should be wound up, under
a deed of assighment in trust for the bencfit of their creditors, and, in
pursuance of this resolution, ( which was not shown to have been pro-
posed by or to have originated with thic insolvents,) a deed of composl -
tion was drawn up and exccuted by the insolvents, wherchy they as-
sioned thelr entire property to trustees for the henefit of all their

creditors who, before a certain specified time, should sign the deed

1t was held that, under these circumstances, the composition deed could
not be considered a voluntary assignment within the meaning of Seg. 24
of the Indian Insolvent Debtors’ Act, and the deed was accordingly up-
held. The onus of proving an assignment to be voluntary within the
meaning of the above scction lies upon the person im-p-iwninfr it,

‘thethel one of the creditors of an msolveﬂt without the conscnt or
without using the name, of the Official Assignee, can talke stcpﬁ m the In-
solvent Court with a vicw to have an assignment by an insolvent to

trustees set aside as voluntary— Quere.

FEYILS was an appeal irom an order made by Pinmny, J.

| as Commmsmner m ‘the Insolvent Cour discharging
with costs an 01*der made by, BAYLEY, J., ex parie on the
applicatidn of Jamsctii Ratnfgar, an opposing creditor of
the insolvents, whereby it was ordered, under Scc. 26 of |
the Statute 11 and 12 Viet.,, ¢. 21, that Fardunji Frimji
and two others (Trustees of a deed of composition, dated the
16th of December 1872, execated by the insolvents and
their partner in favour of all their creditors who, within threo
calendar months, should execute the same,) shculd hold and
retain all property belonging to the insolvents in their
power or control,-and all the proceeds thereof until the
Insolvency Court should make further order concerning the

game. The following is a brief resumé of the fucls of the
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casc: their effect is funlly stated in the judgment of the
Court,

The 1insolvents were merchants carvying on business
in partnership, both in Dombay and in Chma. They be-
came involved in diffienlties towirds the cud of 1872, and
on the 26th of November of that year a meeting ot ther
creditors was convened, but no definite steps were then taken.
After the meeting several of their creditors pressed tlic insol-
vents much for payment of thenr claims, and two of such
creditors (one of them being the opposing creditor and the
applicant i the present proceedings) filed suits in the High
Court against the insolvents. The latter were, therefore,
compelled agam to call a mecting of their creditors which
they did.  This ereditors’ meeting took place on the 14th of
December 1872, and ab it & resolution was passed to wind
up the affairs of the insolvents by a private trust deed, and
three persons wero appomtbed trustecs for the purpose,
vamely, Fardunji Frémji Colah, Keshavji Devii, and-
Mohanji Méanikehand. In pursmance of the above reso-
lution atrust deed was prepared, and the same was exceunted

by the insolvents on the 106th of December. The trust

deed conveyed the whole properly of the insolvents to
the trustees who had beenr appointed at the creditors™
meeting in trust for the benefit of all the creditors of the
insolvents who should come in and sign the deed within
dthree months from the date of its execution. All the

creditors of the insolvents, ircluding the opposing creditor

and the other creditor who had filed suits against the
insolvents, had due notice of, but the Ilatter two creditors
did not attend, the mectimg. A large proportion of the other
croditors attended it. | |

On the 23rd of Dcecember the solicitors of the trustecs
wrote to the creditors who had filed suits ag&inst the mmsol-
vents, asking them to withdraw the snits and come in

and sign the composition deed, informing them that the

time {or doing so would cxpirc upon the 17th of March 1873 ;
but, nolwithstanding such notice, the creditors procceded
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with their suits, and the insolvents, in consequence, on the
13th of January 1873, filed their petition and schedulo in
the Insolvent Court. On the next day the opposing creditor
obtained a decrce against the insolvents, but, in conse-
quence of their having filed their pefition and” schedule
in the Insolvent Court, the cxccution of the decree was
stayed.  Subscquently, the opposing creditor obtained in the

JInsolvent Court the injunction agamst the trustees from tho

order discharging which the present appeal was presented.

Stevrling (with him the Honourable A. B. Scoble, Advocate
General) for the opposing creditor and appellant, contended
that the composition deed in this case not having been made
for the benefit of all the ereditors, but for the benefit of
those only who should come in and sign it to the exclusion
of the rest, was void : Irving v. Gray (¢). Though that casc
was decided npon the English Statute of 1849, it only
embodied the general principle that sach deeds arc ‘only

valid against not assenting creditors when they ave for the
benefit of all the ereditors. The cases of Fisher v. Bell (b),
Tetley v. Taylor (¢), and Ex-parte Movgan (d), show the
manner in which the Courts apply this principle. - See also
Bloomer v. Darke (¢), and Tarpent v. Bibby (f). There
is no clause in the present composition deed in cxpress
terms oxcluding any of the creditors; but the trust
being for those who sign before a-particulaf day, some of
the creditors are partially excluded from its benefit. See
1 Story Eq. Jur. 8. 870 and S71036. - As to the effect of the
creditors not coming to sign.or expressing their assent to the
deed before the insolvency, see fiderton v.Castrique (9), Tlder-
ton v. Jewell (1), Ez-parte Morgan (¢), Lie-parte Bawlings
(1), Biron v. Mount (k), Benham v. Broadhurst (0). In-
dependently of this objection, the facts before the Court

(¢) ST & N.34. (6)120.B.363.5.C.21 L. J., C. P. 228

(¢) 1EL & BL o21. () 32 L. J. Dkptey 15.
() 2 C.D.N.8. 165. (f) & II L. Ca. 481.

(7) 13T T, N, 8. 506—B..C. () 83 L. J., N. 8., C. . 148, 151.
(i) 1 De G. Jo. & Smi. 288, (7)1 De G Jo. & S, 925

(k) 24 Deav. 642, (O, 3 Hwl. & Colt, 472.
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show that this was a voluntary conveyance by the msolvent

Diaxamias to the trustees, and that being so, it is void under Sec.

KUARSETSI
ATNAG AR,

24. of the Indian Insolvent Act.

Macpherson (with -him  Marriotf) for the respondents
arcued that the cases cited were decided unpon the English
Bankruptey Acts, which give to the deeds exccuted under
thetr provisions a greater effect than deeds have here or had
m Fingland before those Acts were passed.  Before their
passing, such deeds did not prevent the non-cxecuting cre-
ditors from suing the insolvont'personally, though they did
protect the assets in the hands of trastees : Johnson v.
Fesemeyer (m), Raworth v. Purker (n) (inwhich case the deed
was oxecuted 1n }858), Whitmore v. Twrguand (0), where the
decd was exccuted 1n 1861. IFor the law in Bombay, see
Bamawngy Mdanikyr v, Naoroji Palange (p), and Bapuyr Awdal-
ram v. Umedbhar (q). DBesides in England the mere fact of
exccuting a composition deed 15 an act of bankruptcy. The
affidavit of the insolvent, Dhanjibhdi Kharsetji Ratnfdgar,
shows that this conveyance was not voluntary, bubt that 1ib
was thoe result of pressure: Mogg v. Baker (v), Edwurds V.
Glyn (s), Johmson v. Fesemeyer (t), Strachan v. Barton (w),
approving of Mogg v. Balker ; Story’s Equity Jurisprudence
1030 a; Norman v. Thompson (v), Pickstock v. Lyster (w),
shows that apart from the English Act such a deed of com-
position 18 good.

WesTrorp, C.J.:—This is an appeal against’ an order of
the 2nd July last by Mr. Justice Pinhey in the Insolvent
Court, discharging with costs a previous order of the 7th May

last made under Sec. 26 of the Statute 11 and 12 Vict.,

c. 21, in that Court by Mr. Justice Bayley on an ex-parte ap-
plication of the opposing creditor, Jamsetji Ratnigar, where-
by it was ordered that Fardunji Frimiji Colah and two other

(m) 3 De G. & Jo. 18. (n) 2 Kay & J. 163.

(0) 8Dc G F.:& J. 107, (») 1 Bom. H. C. Rep. 233,
(¢) 8 Bom.II C. Rep. A, C. J. 245. () 4 M. & W, 348.

(s) 28 L, J. Q. B. 350. (1) 3 De Cex. & Jo, 18, 24.
(1) 11 Tixch, 647. (») 4 Exch. 755.

(w) 3 M.-& S, 371.
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gentlemen (trustees of a deed of composition, dated 16th
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December 1872, oxeccuted by certain traders, viz., the pre- Diasomsma

sent insolvents and their partner, in favour of all of their
creditors who, within three calendar months, should execute
the same) should hold “and retain all property belonging to
the insolvents in their power or control, and all the proceeds
thereof, until the Insolvency Court should make further order
concerning the same. | '

The contention of the creditor, Jamset]i Ratnégar,” on

which he obtained the ez-parte order of the 7ih May, was.

that the deed of composition is fraudulent and void under
the 24th scction of the Indian Insolvent Debtors’ Agt, 11
and 12 Viet., c. 21. (His Lordship here read the section.)
The burden of proof that the deed is fraudulent and void, rests

upon the attacking party, the opposing creditor, who obtained’

the ex-parte order, Inordertoestablish that proposition,if was
necessary that he should convinee the Court that the deed was

voluntary, the words of the 24ztﬂ section being ““shall volun-

tarily convey,” &e. That section declares that such volun-
tary conveyances, as are contemplated by it, shall be
fraudulent and void ¢ as é,gainst the .assignees” of the in-
solvent. The only assignee n Insolvency of the present
insolvents is the Official Assignee. Such an occurrence as
an appointment of trade assignees under the Insolvent Deb-
tors’ Act ravely or ever happens in Bombay. The applica-
tion to Mr. Justice Bayley was neither made by the Official
Assiognee, nor in his name, nor with his consent. That alone

would seemto be a very formidable objection to it. The cases

of Harland v. Binks (%), Janes v. Whitbread (y), and Bamanji
Méanikyi v. Naoroji (2), may have some bearing on that point.
It may be said that the Official Assignee might refuse to make
or authorize such an application, and that then the creditor
would be helpless. ' But thisisnot so. The Court would, in a
proper case, and on the Official Assignee’s being indemnified
againgt costs, compel him to make the application, or to

(¥) 15 Q, B, 713, (v) 11 C. B. 406.
(*) 1 Bom. H. C. Bep. 233,
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fend his namé for the purposge, in the same manner as it has

Disxnsna’t ordered hin, on a former oceasion, to take steps to set aside

ARSI
Barsa’cai,

a siale which there secemed reason to believe to be mmproper..
We are very far, however, from desiring to intimate an
opinion that the Official Assignce was wrong in standing aloof
i the present case.  Facts, which will bepresently mentioned,
would, most probably, have deterred the Court from placing
any constramt upon him. It is, however, unnccessary for
us now to decide whether the application ought to have been
made by, or m the name of, the Olficial Assignee, imasmuch

as we are of opiion that, even supposing that such an appli-

cation might be made on behalf of a ereditor, not being an
assignee, the application, in this instance, ought not to have
been successinl, beecause the deed of composition was not

as we think, voluntary, That deed was, it is true, execnted

within two months previously to the filing of the insolvents’
petifion in Ingolvency, and when they were in insolvent
circumstances, but, in order to come within the 24th scction,
it must also have been voluntarily cxecuted ; and that, as
wo think, it was not, when we look at the meaning of the
word “voluntarily ” as illustrated by the cases cited by Mr.
Macpherson. If there were pressurc for such a deed by cre-
ditors, if,in fact, the demand for such a conveyance originated
with the creditors, thien those cases show that the conveyance
will not be regarded as voluntary. Two creditors, the pre-
sent opposing creditor and Prinjivandis Girdharldl, had,
shortly before the execution of the deed, commenced suibs
acainst the insolvents ; and other creditors had, as appears
in the affidavit of the insolvent Dhanjibhdi, demanded im-
mediate payment of their debts, and the insolvents were
unable to comply with those demands, and, under those

circumstances, were constrained to convene a meeting of their

creditors for the purpose of consulting thém as to the best.

“course to be pursued. There is not any evidence to show

that, at that meeting, the proposition, that a deed of compo-
sition should be executed, originated with the insolvents. 1t
lay upon the opposing creditor, Jamset Ratnigar, to es-
tablish that proposition. The deed of composition itself

r
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aays, it was proposed,” but docs not say by whom. We are
inclined to think that, if the-proposition emanated from the in-
solvents, Jamset]i Ratnigar would have been prompt to say
so in his affidavit. He says, indeed, that they called the meet-
ing, and that certainly was so;and he adds that he believes,and
1s informed, that it was not well attended,” and that ““most
of the creditors present represented the friends and relatives
of the said insolvents.” He, however, although he had due
notice that the meeting was to be held, was not present at

_ e
it. The insolvent Dhanjibhii mn his a

Y

idavit. shows that
the meeting was very well attended, 7.c.,, by twenty-one out
of the thirty-three creditors then known, who, as well as five
other creditors not present at the meeting on the same day

(14th December 1872), signified their wishes* that a deed
of composition should be executed; and that those twenty-
six creditors represented Rs. 1,038,573 of the then known
lability, Rs. 1,27,525. The opposing creditor, Jamsetj: Kat-
nigar, after describing the summoning of the meeting, as
already mentioned, proceeded to state that ‘““a resolation
was passed to wind up the affairs of thd said insolvents by a
| privzite trust deed, and three persons were appointed trustees
for the purpose, viz., Fardunji Framji Colah, Keshavji Devii,
and Mohanji Manikchand, and th&t,' n pursuance ot the said
resolution, a trust deed was prepared and executed on the
16th day of December 1872.” There is not one word in
his affidavit to_show that, although the meeting was conven-
ed by the msolvents, the trust deed was suggested by or
originated with them. The word “resolution’’ indicates
the action of the creditors ; creditors, too, th, it must be
recollected, had been just before pressing the insolvents with
‘““immediate demands for payment,” as stated by the - insol-
vent Dhanjibhdi in the following passage of his affidavit:
““ In consequence of the said Jamsetji Ratnigar and several
of our creditors having made immediate demands upon us
for payment of their debts, and we being unable to meet the
same, we deemed it advisable, under the circumstances, to

* Note.—As to what is a suflidient assent see L. R. 4 Exch. 197.—Eb.
43 1. |
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1873.  leave our affairs in the hauds of our creditors; for this por-

Dy AsanIaT pose, the meeting of the creditors, referred to in tlm 4t
1?:[[:';[;1: paragr "lph of Jamsetji Ratndgnr’s aflidavit, was held, on the
Lith day of December 1872, at the office of Messrs. Manisty
and Wetcher; the creditors, assembled at the satd meeting,
considercd that it would be more advantageous to the inter-
ests of the gencral body of ereditors if owr affairs were liqui-
dated under a private trust than through the mstramentality
of the Tnsolvent Court. T'he application, which my co-part-
er, Peroshd Pestanji, and mysclf have made to the Hon-
onrable Court for the benefit of the Insolvent Act, was
rendered necessary in order to protect our persons from ar-
rest at the instance of the said Jamsctji Ratnigar and the
firm of Prdnjivandds Girdltarldl, who, notwithstandmg
notice of the execution of the said trust deed, proceeded to
judgment against us m the Ihgh Court in respect of their
claiing against us. The said firm of Prinjivandas Girdharlal
has since come in under the said deed.”

The result of that passage is that the insolvents, being
sued by two creditors, and urgently pressed by others,
called a meeting of their creditors to consult them as to the
course to be adopted. The creditors then assembled, pro-
bably mfluenced to a considcrable extent by the fact that
two creditors were suing the insolvents, and -would, on ob-
taining judgments, "sweep away an undue share of the as-
sets, resolved that the affains of the msolvents should -be
wound up under a "deed of trust. There is not a word to
the effect that the course, taken thus unanimously by the

meeting, was suggested or proposed by, or on behalf of, the
insolvents. It lay, as we have said, upon Jamsetji Ratnigar
to prove that. the deed was voluntary, 1.¢., that it emanated

from the insolvents, and, in our opinion, he has failed so
to do.

This certainly is not a ¢ase in which we should be dis-
posed to- rest satisfied with conjecture,.or slight indications
of a probability that' the deed originated with the insol-
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vents, or to aid a creditor impeaching the deed under such — 1873.
circumstances, as Jamsetji Ratndgar comes forward for that Drassmma’t
purpose. He is uncle of the insolvent Dhanjibhéi, who ﬁiﬂ?ff}f
tells us in- his a idavit that he went to that uncle shortly
before the insolvent’s firm stopped payment, inforfned him
of its great difficulties, and requested him to join with some
of -the other.creditors who had promised to support the
frm in an attempt to continue their business. The affida-
vit then procceds thus: “The said Jamsetji Ratnagar,
thereupon told me that my firm’s assets were then still
under my control, and that I should pay him in full, and
make entries bearing prior dates in my books. I told him
plainly that I could 1ot do such a thing, for, notwithstand-
ing his relationship with me, I was bound to treat him on a
footing of equality with my other creditors. This refusal
on my part gave the said Jamsetji Ratnigar great offence,
and since that time he has severed all his connexion with
me, and made it his business to annoy me and my co-part-
ners.” The affidavit then proceeded to narrate how the
scheme to cnable the insolvents to continue their -trade
ander inspectors, sanctioned by other creditors, was defeat-
ed by Jamsetji. Ratnigar shortly before the firm stopped
payment, The allegation, that Jamset)i Ratnagar attempt-
ed to obtain a fraudulent preference, was contradicted by
him in hig affidavit in reply. But subsequent events, and
an oxamination of the letters written on his behalf and of
their dates, lead us to believe that his conduct was vexatious,
and that his neplew’s story as to the attempt to obtain a
fraudulent preference 1s trme. Jamsetji Ratndgar and
Préinjivanddis Girdharldl, notwithstanding the deed of com-
position, having proceeded with their suits against the in-
solvents, the latber were com'pelled to file their petition for
the benefit of the Insolvent Debtors" Act on the 18th of
January 1873. Decrees, with stay of execution, were given
in the two suits. Onthe 22nd January, Jamsetji Ratndgar,
being perfectly aware of the deed of composition of the 16th
Decomber 1872, and that the threce months, within which
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1873.  1e mlght come m and execute it, would expire on the 17th

e

Iﬁ?ifﬁ; : 1 March, applied not to the trustecs of the deed, with Whom

Rarxa'can, e must have known the books of the insolvents were
lodged, butto the Official Assignee, on the 22nd Junuary, for
inspection of those books, and that he should call upon the
isolvents to deposit them ; and on the 17th Februai‘y by
another letter requested him to call upon the trustees to
deliver them up, and said that the deed of trust was void o
der Scc. 24 of the Insolvent Act. On the 20th February
the Official Assignee informed him that, on the 19th Fob-
ruary, a motion, on behalf of Prinjivandis Girdharlal, for
a declaration to that cffect, was refused by Mr. Justice
Gibbs.” On the 8th March, the trustees® solicitors warned
Jamsetjt Ratnégar for the sceond time (the first being the
23rd  December 1872) that the period within which he
might execute the deed would expire on the 17th March.
Not until the 15th March did any letter on his behalf de-
manding inspection of the books from the trustees reach
them. It was dated the 13th March. On the 17th of
March a mehté named Chunildl, in the employment of the
firm of Pranjivandds Girdharlil, inspected several bOOkb
on behalf of Jamset)i Ratnigar, who alleged that the mn-
spection given was insufficient, and that the books yielded
no information, which allegation was denied. The firm of
Pranjivandds Girdharldl abandoned their opposition to the
trust deed and executed it. The applicatiors to the Official
Agsignee were not, as we think, made with any bond-fide
desire on the part of Jamsetji Ratnigar to see the books,
but” merely for the purpose of putting the Official Assignee
in motion. against the ingolvents, If J amset] Ratnagar
really desived to inspect the books, he would, in the first
instance, have applied to the frustees in whose custody he
pertectly well knew that they were. He made no such appli-
cation until the eleventh hour, and then endeavoured to gain
further time by picking a quarrel about the nature of the
mspection given.  As to that dispute we do not Gl‘édit the
affidavits filed on hLis behalf.  We are of opinion that he had
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ample time to inspect the books, if he had made an earlier 1873,

R T . b . . " o
apphlication to the trustees, but that his affected desire to DHANJIBHA'L
KHARSETJIY
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spect was morcly at first a manccuvre o annoy the insol- .00

vents, and, finally, o gain time.

The proviso, that creditors should excente the deed within
three months, was not, at all events as regards those resident
i Bombay, unrcasonable, Under equitable circumstances
courts have allowed creditors to come in atter the time fixed,
but never where the creditor has throughout set himself in
vexabious antagonism to the deed. If the present opposing
creditor has lost his opportunity, he has nobody to blame
but himsclf. He has throughout manifested implacable
hostility to the deed, and, as wo believe, for no other reason
than to endeavour to obtain, or because he has failed to
persuade the insolvents to give to him; a frauduolent pre-
ference over the other creditors.

This decd, which, as the affidavit of one of the trustees
shows, has been actually executed by forty-six creditors,
representing Rs. 1,50,409-3-0, out of fifty-four creditors re-
prescenting Rs. 1,81,757-11-11, and 138 now impeached by
Jamsct)i Ratndgar only, is certainly for the benefit of the
creditors, The cases cited by Mr. Macpherson show that a
deed exceuted under pressure, or upon urgent demand,
cven in favour of an individual creditor, has been upheld.
A fortior, should a deed, in favonr of all of the creditors,
exccuted at their instigation, or under pressure, or upon
the suggestion of some of them, be supported. There is
authority to that e¢ffect. Though such a deed does not
prevent a non-executing and non-assenting creditor from
suing the assignor, yet it does protect the property assigned
fromexccution : Harland v. Binks (@), Janesv. Whitbread (b),

Bamanji Ilﬂfnﬂg‘i v.'Ncm*oji Palanji {¢). The cases which
have been cited for the opposing creditor, and which were

decided on the 224th section of the English Bankruptcy

(¢) 15 Q. B. 713. (8) 11 C. B. 406
() ¢ Bom. H, O, Rep, 233,
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Act of 1849 (12 & 13 Vict., c. 106), or upon thie 192nd scetion

Drassiziat of the Enwhsh Bankruptey Act of 1861, arc not in point

KUAnSETII
TATNA'GQAR-

here. Those enactments made composition deeds, executed
in compliance with the statutory requisites, obligatory upon
all of the creditors, whether assenting or non-assenting to
the deed, and prevented them from sning the traders who

excented such deeds. Hence those deeds are eanvassed with
greater strictness by the courts than deeds, such as the deed
here, executed under a different state of law, which does not
deprive the non-assenting creditor of his right of action.

For thesc reasons, we' affirm the ovder of Mr. Justice
Pinhey with costs.

This case was again mentioned on the 21st August, and
the following supplementary remarks made by :—

Waesrrore, C.J. :—The indisposition of the learned Advocate
Gene:al having unfortunately prevented him from attending
i Counrt on the last day on which this case was argued, and
then disposed of by the Conrt of Appeal (conmsfﬂng of my
brother GREEN and myself), he has since been so kind as to
mention to us four cases, Binns v. Towsey (&), Gibson v.Mus-
kett {e), Jackson v. Thompson ( f), and Thompson v. Juckson
(¢), which, if he had been present, he had intended to cite on
the question whether a conveyance, in trust for the benefit
of all creditors who may sign the same, is a voluntary con-
veyance, and " therefore void within the 24th section of the
Indian Insolvent Debtors’ Act. - |

Therc cannot be any doubt that where the trader so
assigning has acted under pressure of his'creditors, or where,
as in Arnell v. Bean (f); some new consideration for the
assignment has been giver, such deeds have been upheld. On
the other hand, where neither of those circnmstances existed,
similar deeds have been held voluntary, and, therefore, void.

(d) 7 A& E. 869. |
(e} 4 M. & Gr. 160, - {H2 Q. B.8sr.
(7} 8 M, & Gr, 621; 8. C. 4 Scott N. R, 234.
(%) & Ding, 87.
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The four easeg furnished to us by the Advocate General were
of the lattor kind.  Atpage 871 of the report in 7 Ad. & B of
Binns v. Towsey, it is expressly stated that no evidence was
given of the msolvent (who was i custody at the time)
having exccuted the composition deed under pressure from
creditors, and 1t was not contended that there was any
new consideration ; and, indecd, the deed vecited that the
proposal to assign emanated from the insolvent himself
Lattledale, J., said @ “If there were a new consideration, I

should say that the assignment was not of itself voluntary :

bub the absence of snch a new consideration makes 1t voluntary..
If the assignment were made under the pressure of creditors,
that also would make it not voluntary. These two circum-
stances, pressure of creditors and new consideration, constitute
the only cases, which occur to me, 1n which the assignment
would not be voluntary. > And Coleridge, J., said : “ Now this
18 the casc of a party assigning, not indeed for a partiéular
creditor, but for all, spontancously, and without pressure or
new consideration.” In Gebson v. Muskett (2 ), the decision
turned upon the fact that the trader Harris, being indebted
to Martin, the latter, who had thrice refused to agrec to a
‘composition of 7s..Gd. in the pound, filed in the Court of
Ba,nkruptej an affidavit of the amount due to him from
Harris, pursuant to the Statute 1 and 2 Vict., c. 110, sec. 8,
and a copy thereof with a notice requiring immediate payment
of the debt was served on Harris on the 15th of March.

Harris’s goods were advertiged for sale by an auctioneer on
the 21st., An hour before the sale, notice was served upon
him, at the instance of Martin, that proceedings had been
instituted for the purpose of making Harris a bankrupt.
The sale, however, took place, and, out of the proceeds, the
auctioneer, on the 5th April, paid to various creditors of
Harris, including the defendant, the composition of 7s. 6d.
in the pound. Hatris not having complied with the requi-
sites of the Statute 1 and 2 Viect. ¢. 110,'sec. 8, a fiat 1n bank-
ruptey, at the suit of Martin, was issned against him on the

(%4 M. & Gr, 160,
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Oth April. Snbsequently, the plaintiffs, being appointed the

Diaxsteua s assignees of Harris in bankraptey, sued the defendant for

Kunapseir
RATNAGALL

the amount paid to him. The Jury rcturned a verdict for
the defendant, which the Court of Common Pleas set aside,
because Harris, on the 5th of April, when the payment was
made on his account to the defendant, must have known
that, at any rate on the 6th, he would be 1 a situation that
Martin might, at any time within tivo months afterwards,
sue ont a fiat in bankruptey against him, unless he perform-
ed one of the three condifions of the Act, nonc of which he
was able to fulfil. The payment, therefore, was onc made
1 contemplation of bankrubtcy, and invalidated by Statute
1 and 2 Viet. e. 110, sec. 59, In India there is not any enact-
ment similar to the Sth section of that statute. The cnactment
for India, which approaches most ncarly to it, is the
9th section of the Indian Insolvent Debtors’ Act, 11 and 12
Vick, c. 21, under which the opposing creditor here has not
taken any steps whatever. That section relates exclusively.
to traders, whereas the 24th section is general, '

As to Gibson v. Muskett, it should be further observed
that we do not find that there was any pressure put upon
Harris to enter into the composition, or that any deed of
assignment to trustees for his creditors was actually execut~
ed by him, and, in fact, only fourteen out of thirty-three
creditors had agreed to accept the composition; so the
majority was against it. These circumstances su Ticiently
distinguish that from the, present case.

Thompsen v. Jackson (j) and Jackson v. Thompson (k)
(which arose upon one and the same deed, executed in May
1839 by Franks, a trader, assigning all of his property, ex-
cept leasehold, to Thompson, a creditor, in trust for such of
the other creditors as should execute the deed, and authoriz-
ing him to carry on the trade for the benefit of the creditors)
approach, m some respects, more nearly to the present case

() 3 M. & Gr. 621 ; 4 Seott N. R. 234,
(%) 2 Q. B. 887,
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than either of the two cakes already mentioned, but differ  1873.

from the present case in some important particulars. There DuaxsteEAT
was some conflict of evidence between Franks and his agent, I{ﬁ;ﬁfﬂl
an accountant named Jones, as to the quarter whence the
suggestion proceeded that the deed should be executed.
Franks sald that the suggestion came from a creditor at the
second ‘meeting of creditors, whereas Jones, the agent, said
that he proposed it at the first meeting on the part of Franks
(see 2 Q. B. p. 890) ; and the Court and Jury would seem to
have accepted the latter statement as the true history of
what occurred. The question, whether the assignment to
Thompson was voluntary or not, was, in Jackson v. Thomp-
son, submitted to the Jury with a strong intimation of
opinion by the Judge in favour of the affirmative. Most of
'_the creditors had verbally agreed at the first meeting to’
accept a composition of 6s. 8d. in the pound, but none of them
except Thompson executed the deed. It contained a clduse
that in the event of Franks subsequently taking the benefit
of the Bankruptey or Insolvency Laws, the release in  the
deed by. the. creditors should become void. In pursuance
of the deed, Thompson carried on the trade at Franks” shop,
but never took possession of the furniture in his dwelling-
house. Franks, being arrested for debt on the 24th June
1839, took the benefit of the Insolvent Debtors’ Act. Jackson
and Garnett (creditors who had dechned to accede to the
composition) sued, .as Franks’ assignees in insolvency, to
recover from Thompson the property of Franks. The Jury
found the assignment to Thompson to be voluntary, and ac-
cordingly gave their verdict for the plaintiffs. The Court of
Queen’s Bench, being satisfied with the finding that the deed
was voluntary, upheld the verdict, but admitted the sound-
ness of the decisions by which general deeds of composition
obtained by pressure of creditors, or for some new and
valuable consideration, had been supported. In that case,
the Court of Queen’s Bench, and in Thompson v. Garnett ( 1)
the Court of Common Pleas, deemed Iranks to be the

() 3 M. & Gr. 621; 4 Scott N. R, 234.
44 B ©
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originator of the deed, and laid much stress on that fact,
and on his having convened the meetings mld”instructe&
Jones to prepare the deed, and were of opinton that he was
not subjected to any pressure to exccute it.  In the present
case, however, we have clearly arrived at the conclusion
that the insolvents were subjected to pressure for payment
by their creditors, and under that pressurc convened a
meeting of thelr creditors in order to consult them as o
the course which they should pursue; that the creditors
then passed a resolution that the insolvents’ affairs shonld
be liquidated under a private deed of trust, as a more ad-
vantageous course for the general body of creditors, than
that the winding up should be effected through the mstru-
mentality of the Insolvent Court; and that the epposing
creditor, on whom lay the burden of proof that the deed
was voluntary, had failed tc show that the insolvents sug-
gegted the passing of that zesolution. The insolvents did
execute such a deed, it has been signed by almost all of
their creditors, and the only person who now ohjects to i,
18 the’gncle of one of the insolvents, and, as already fully ex-
presséd by us, so objects for no other reason, in our opinion,
than anger, because he failed in inducing the insolvents to
give him a fraudulent preference over the other creditors.
The 24th section of the Insolvent Debtors’ Act declares
such voluntary conveyances as therein mentioned to be
fraudulent and void as against ““the assignees’ in insol-
vency. Here the assignee- does not complain of the deed

and. was no party to the opposing creditor’s apphcation to

Mr. Justice Bayley. In all of the cases recently mentioned by
the Advocate General to us, it is observable that the assig-

nees in bankruptey or insolvency were, either as plaintifis

or defendants, parties to the suit; but in this case it 13 not
s0, and, under such circumstances as exist here, it would,
we think, have been very difficult, indeed, to induce the
Court of Insolvency to direct the Official Assignee-td take
proceedings for the purpose of frustra,ting the deed of trust
and promoting the pufpose of the opposing creditor, and
thus defeating the wishes of the great majority of creditors.
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It should also be noted that there is nob here any such pro- 1873

vision as to carrying on trade asin Thompson v. Jackson DHANIIBHA'T

KHARSETJI
and Jackson v. Thompson, and as was held to invalidate a Ryonsicsr,

deed of composition against non-executing creditors in

Owen v. Body (m).

The dicta of some of the Judges in Davies v. Acocks (n)
to the effect that genually an a‘asmnment by a debtor, he
being ab the time in a state of insolvency, of all his property
for the benefit of all his creditors, was not void within the
mmmmr of the Statate 7 Geo. IV, ¢. 57, sec. 32 (similar to the
o9th section of Statute 1 and 2 Vict, ¢. 110), were not ap-
proved i the four cascs lately mentioned by Mr. Scoble, but,
i all of those cases, the decision in Dawvies v. Acocks that the
deed of composition, having been there executed under con-
siderable pressure used by the creditors, was not voluntary,
and was therefore not invalidated by the Statute 7 Geo. IV.,
c. 57, sec. 32, was approved. To the same effect is Kuwight
v. Fergusson (o), where notwithstanding an erroneous recital
that the proposition to assign originated with the imsolvent,
yet 1t being proved that the propds&l,ema,nated from a cre-
ditor, the deed of composition for the benefit of all of the

creditors was upheld. See also Doe v. Gellett (p), Mogg .
Baker (g).

(m) 5 AL &F.28.  (n)2C. M. & R.461; 8. C. 1 Gale 251.
(0) 5 M. & W. 389, (p) 2 C. M. & R. 579,
(9) 4 M. & W. 348.
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