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[TN THE ‘PRIVY COUNOIL.J Decéggl?ér 4
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Maga'ra'na" FaTnsanad:
JASVANTSANGJI ........ Ceeeenn Plagntiff and Appellond.

Drsa’t Kannia'sra'yag:
Hurayarea'tn .........Defendant and Respondent.

Todi Girds—ILimitation—<° Inferest tn Immoveable Property »'— Act
A1V, 0f1859, Sec. 1, cl. 12 and 16.

In a suit brought by the plaintiff to establish hig right to a 7edd
Girds hak, and for arrears of it, i was held, (reversing the decision of the
High Court,) that Todd (érds is an interest in immoveable property,
and, as such, falls within clause 12, and not within clause 16, of the hrst
section of Act XIV. of 1859,

The term * immoveable property,” as used in that Act, is not limited
to lands and houses ouly. It comprehends certainly all that would be
real property according to English law, and possibly more.

The principle, which prevaﬂed in Kris Iz.fwb}mé v, ﬁapabﬁa&t (6 Bom.
H. C. Rep., 137 A. C. J.), and in Balvantrdv v. Purshotam Sidheshvar
(9 Bom. H. C. Rep. 99.) viz. :— that as the term  immmoveable proper-
ty ¥ is not defined in the Act, it must, when the question concerns the
rights of Hindus, be taken to include whatever the Hindu law classes
as ‘“ immoveable,” although not so in the ordinary acceptation of that

word,—approved.

TH: facts of this case will be found in Vol. IV., Bom. H,
C. Rep. 189, A. C.J. Against the decision in Special Ap-
peal of Warpey and Gisss, Jd., there reported, the plamntiff
appealed to Her Majesty in Councﬂ. The appeal was argued,
in November 1873, by Mr. Forsyth, Q.C., and Mr. J. S. White
for the appellant, and by Mr. Doyne for the respondent,
before the Judicial Committee; the following members being
present :(—Sir James W. Covrvite, Stk Barnes PEacock, Sir
Montacus Surre, Str RopErt P. CoLiikr, and Stk LAWRENCE

PEEL (Assessor).

On the 4th December 1873 theu Lordships gave this

Judgment —
230 H C
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The suit, which has given rise to this appeal, was brought
by the appellant in January 1865, against the respondent,
to establish the right of the former to a Toda Girds hak

upon the JIndin village of the latter, and to recover the arrears
due in respect of that hak, for the seven years preceding the
commencement of the suit.  The annual amount alleged to
be payable by the respondent to the appellant 1s Rs. 501 ;
though it may be questionable on the cvidence whether this
sum 18 the gross amount ot the fick, or the net balance after
deducting certain small payments and allowances to other
persons which are entered in the accounts,

The respondent admitted, as hig father in other proceed-
ings had admitted, the existence of the hal, and that it had
been paid by the wndamddrs of the willage up to the Samvat
year 1914 (corresponding with 1857-58); but contended that
his father had theun properly excrcised a right to put an end
to it ; and, further, that the present suit was barred by the

law of limitation.

The 1issues settied are at page 20 of the record ; but the
only one which is to be considered on this appeal is, whether
the claim 1s within the appropriate period of limitation or not.
Of the remaining issues, one, which is no longer treated
as material, was disposed of in the appellant’s favour, and
the others have not been tried.

The substantial question considered in the Court below
was, whether the suit, being one for the recovery of an
“ interest in immoveable property” fell within the 12th, or
was to be governed by the 16th, clause of the 1st section of
Act XIY of 1859. In the former case, the period of limita-
tion"would be twelve years, and the suit would be brought
in time ; in the latter case, the period of limitation would be
only six years, and the snit would be barred.

The determination of this question involves the considera-

tion of the nature of a Todd Girds hak. A ‘good deal of
learning on this subject is to be +found in the case of the
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Collecior of Surat v. Pestonjee Rufonjee (a) and in the case
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of Sumbhoolall Girdhurlall v.the Collector of Suwral(b), to MAMA'RA'NA

which their Lordships have been referred. They do not think
1t necessary to go at any length into this. It is sufficient to
‘state that these annual payments, although origimally exacted
by the Grasias from the village communities in certain terri-
tories in the west of India by violence and wrong, and i
the nature of blackmail, had, when those territories fell under
British rule, acguired by long usage a quasi-legal character
as customary annual payments ; that as such they were re-
cognized b}; the British Government, which took upon itself
the payment of such of them as were previously payable by
villages paying revenue, and left the liability to pay such of
them as were payable by Inam villages to fall on the Tndm-
dar. Andsince the decision of the before-mentioned case
m the 8th vol. of Moore, it cannot be questioned that the
Todé Girgs haks of the former class constitute a recognised
species of property capable of alienation and ef seizure and
sale under an execution. How far that decision may govern
the rights of an fndmddr, and some of the questions raised
by the untried issues in this suit, their Lordships abstain
from considering. For the purpose of determining the
qﬁestion of hmitation, it must be assumed that the claim
of the appellant, if not barred, has a legal foundation.

The question, fo which peued of limitation these claims
are subject, has been the subject of several decisions in the:

Bombay Courts.

The earliest of these, being the case of The Collector of

Surat v. Tejoobawa Bhugwansangr, which 15 set ocut at p.
67 of the record, does mnot materially affect the pr esent
question. When that suit was commenced, Act XIV.6F 1559
had not come into operation ; and under the law then in force
(the Bombay Reculation V. of 1827) the claim was subject
only to the twelve years’ rule of Iimitation, whether a Todg
Giras hal was in the nature of moveable, or of immoveable

(a) 2 Mor. Ca. 5. D. A. 2016 () 8 Moo. Ind. App. 1

FATEbA]? GJI

DFSA 1 KAIlL-
LIA'NRA'YAJL.
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1873, property. Itis true that the High Court, yn delivering iis
MaHA ran, Judgment, intimated an opinion that, whatever might have

¥ ATL?}A“CJI been the omginal nature of that Todd (irds payment, 1

DesaT Kar- conversion 1nto an annual payment out oi the Government
LLANRAYAIL 1Preasury, not secared or chargeable on-any particular lands,
Lad deprived it of the character of immoveable property, if it
ever possessed that character. But it 1s obvicus that ¢ his
dictum has no appircation to a Todda Ghirds hal payable by
an Inamdar, in respect of which there has been no such con-
version. The case of Purushram Nurbheram v. Syud Hos-
setn which is set out at pp. 69 and 72 eof the record, is,
however, in pomnt. There the question arose between the
purchaser of the Grasia’s mterest m a Toda Girds hak at an
execution sale, and an Indinddér ; and the law of limitation to
be applied was Act XIV. of 1859. The*dudge of Broach
there held {and his decision was affirmed on appeal by the
High Court) that the claim was clearly for a money payment,
and that the case must be decided by the 16th elause of the
1st section of the Statute.

The authority of this last case has been recognized, and its
ruling adopted by each of the three judgments now under
appeal, |

T'he other decisions of the High Court of Bombay, which
have been cited, ave all distinguishable from the present.

That of the Collector of Surat v. the Heiresses of Kuvarbdt
(¢) seems to their Lordships to have no bearing upon the
question before them. The only questions raised in it were
whether & Toda Girds hak was alienable, and whether, by
reason of its falling within the definition of “land contamn_
ed Tu a”particular statute (which it did not), the Court was
deprived of jurisdiction. In the case of Bhdratsangji v
Neawanidharéya (d), as in that set forth at p. 67 of the record,

the law of limitation to be applied was the Bombay Regula-
tion V. of 1827 ; and what the Court actnally decided was,

2 Bom, H, C, Rep. 239. (d) 1. Bom. H, C, Rép. 1%6
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that the right to the desdigiri allowance claimed would be |

barred, unless the plaintiff could establish the receipt of a
payment on account of it within twelve years. The Court,
no doubt, described the allowance claimed as « in the nature
of one charged upon,. or payable out of land.” But whether
it were so or not, was not a point in issue. Again, in Rt
Manor v. Desar Kallignrdy (e) the Court, in ruling that the
claim was barred by the six years’ limitation, distinguished
it from the last-mentioned case on the ground that it was a
claim for a pagds allowance, which was a mere money pay-
ment out of a desdrgire allowance, and not like the latter in
any sense an interest in land. The same distinction may
exist between a pagdi allowance and a Todd Giras hak.

The case of Kvishnabhatv. Kapdbhat (f), and that of Bal-
vantrav v. Purshotam Sidheshvar (g),both relate to hereditary
offices and not to halks, and cannot, therefore, be regarded as
directly inpoint, although the principles which they lay &own
for the construction of Act X1V. of 1859 are important, and
will have to be considered hereafter. It is, however, to be
remarked that, in the latter case, Chief Justice Westropp, at
the close of his able and elaborate judgment, expressed a
strong doubt of the soundness of the decisions which had
ruled that claims for Todd Girds haks were subject to the six
years’ rule of limitation. This beingthe state of the authori-
ties at Bombay, their Lordships cannot think that there has
been that long and consistent course of decisions which
affords grounds for treating the question under consideration
as concluded by authority, even in the Courts of India.

It has, however, been strongly urged on the part of the
réspondent that this appeal is to be determined by the
authority of theiwr Lordships’ recent decision in thé-caze of
The Government of Bombay v. Desar Kullianrar Hakoomuirai
(the present respondent) (). Their Lordships cannot accede

to this argument.

(e) 6 Bom. H. C. Rep. A, C. J. 56.
(1) 6 Bom, H, C. Rep. A. C. J. 137.  (g) 9 Bom. II. C. Rep. 99.
(%) 14 &loo. Ind. App. 561,
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In the case so relied upon the question of hmitation did
not arise. It 1s, however, truc that, in deciding it, the High

F““TES“N “ Court of Bombay had held that the respondent had acquired

DresA’'t Kar-
LIA'NRA'YAJI.

a title, by positive prescription, to the hak which he claimed
by force of the 1st section of the Bombay Regulation V. of
1827 ; and that their Lordships, though they upheld the de-
cree in favour of the respondent on other grounds, mtimat-
ed that they were not satisfied cither that the particular Ak

7 within

could properly be said to be “immoveable property
the meaning of the Regulation, or that therc had been snch
an cnjoyment of if for thirty years without mterruption,
as would bring the right, if in the nature of immoveable pro-
perty, within the operation of the Regulation This was the
expression of a doubt rather than a positive decision. More-
over, the Aalk then claimed differed widely from that which
ig the subject of the present suit. It was a moncy allowance
for the sustentation of a palanquin, which had been granted
by the then native power to an ancestor of the respondent,
not as a necessary incident to the office of Desai, but as a
reward for meritorious service, and was made payable by the
native collector out of the general revenues of the pergunnah
of Broach received by him. As such it resembled the annwty
granted by King Charles the Second out of the Barbadoes
duties, which, in the case of the Earl of Stafford v. Buckley
(i), Lord Hardwicke held to be “a mere personal annuity,

having no relation to lands and tenements, or partaking ot

the nature of a rent by any means.”’

_ But, however, that may
be, their Lordships cannot treat the decision in the pallhs
case as an authority on the present question, which they will

now proceed to consider upon 1its merifs.

- The learned counsel for the appellant have argued, on
the anthority of the above-mentioned cases of Arishnablat
v. Kapdbhat, and Balvantrdv v. Purshotam Sidheshvar,
and particularly of the latter, that the construction of the
Statute of Limitation must, in this particular case, be deter-
mined by the light of the Hindn law.

(¢) 2 Ves, Senr170,
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According to the report of the latter case in 9 Bom. H. 1873,
C. Rep. 99, the respondents had sued to recover from the Mamara'xa

appellants the amount of fees due to the holder of the here- ¥ ATEEANGJI

ditary office of village Joshi (or astrologer) for,five years. D®SAT KaL-
-' LIA'NRA'YAJI,

This statement their Lordships conceive must be taken to
import that the right to hold the office was matter of 0031—-
test between the parties ; since it can hardly have been held

that, because the hereditary office was, in contemplation of
the Hindu law, of the nature of immoveable property, fees
recoverable by the admitted holder of the office from persons

whose horoscope he might have cast, fell within the same ca-
tecory.* The case was referred to a Full Bench, partly in
conscquence of some difference of opinion between the two
Judges who composed the Division Bench, and partly on ac-
count of a supposed mconsistency between the two decisions
already cited from the 6th Vol. of the Bom. H. . Reports,
which, nevertheless, seem to their Lordships capable of

% An examination of the record in that case (Balvanirdv v. Puyshotam
Sidheshvar ) shows that the title to the office was in contest between the
parties. The plaintiffs, claiming as mortgagees of an eight-anna share
~in the hereditary office of village Joshi from Réamchandra Krishna,
sued his co-sharers in the office to establish the plaintiffs right as such
mortgagees to a moiety of the Joshi's Aaks, the whole of which they al-
leged the defendants to have received for some years previously to the
suit. The defendants denied the validity of the alienation (by mort-
oage) by Rédmchandra to the plaintiffs, and relied on Reg. XVI. of 1827
See. 20 and Act X1, of 1843, Sec. 19, as showing the inalienability of the
office, which point the Subordinate and Assistant J undges overruled,
being of opinion that the office of village Joshi did not fall within these
enactments, The defendants also (infer alio) relied on the Limitation
Act XIV. of 1859, This defence algo failed in both Courts. The Dis-
trict Judge held that as Rémchandra had received sums Sié-wicount
of his share down to the year 1860, and the suit was instituted
in 1869, it was not barred, inasmuch as the twelve year and not the six
year limit was applicable to it. The defendants specially appealed to
the High Court., The special appeal was argued before a Division
Court consisting of West and Gibbs, JJ., who referred the question of
limitation to a Full Bench as reported in 9 Bom. H. C. R., 99, and on
receiving the reply, affirmed the decree of the Subordinate J udge,—~ED,
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standing together. The judgment of the Ifall Beneh was
given'by Chief Justice Westropp. It fully upheld the de-
cision in Krishnabhat v; Kapabhat, and affirmed the correct-
ness of the rule there Jaid down for the imterpretation of Act
X1V, 0f 1859, Sec. 1, Cl. 12. The rule is shortly this, viz.,
that inasmuch as the term “immoveable property ” is. not
defined by the Act, it must, when the question concerns the
rights of Hindus, be taken to include whatever the Hindu
law classes as immoveabte, although not snch 1n the ordinary
acceptation of the word. Mo the application of this rule
within proper limits, their Lordships sec no objection. The
question must, in every case, be whether the subject of the
suit 18 in the nature of immoveable property, or of an interest

in immoveable property ; and if its nature and quality can be

~ only determined by Hindu law and nsage, the Hindu law

may properly be invoked for that purpose. Thus, in the two
cases on which the appellant relies, Hindu texts were legi-

timately used to show that, in- the contemplation of Hindu
law, hereditary offices in a Hindu community, incapable of
being held by any person not a Hindu, were in the nature of
immoveables. And those decisions rcceive additional sup-
port from the Ist section of the Bombay Regulation V. of

1827, which expressly declares hereditary offices to be im-
moveables—an enactment which, inasmuch as 1t relates only
to the acquisition of a title by positive prescription, seems
to be unaffected by Act XIV. of 1839, and to stand unrepeal-
ed in the Presidency of Bombay.

The learned counsel for the appellant have, however, in-
sisted on the authority of these decisions that a Toda Giras
hal must be held to be an interest 1 immoveable property, -
because, according to Hindu law, it would be Nebandha.”
Their Lordships, in dealing with this argument, prefer to use

the Sanscrit word, inasmuch as they -do not think that « cor-

rody ” is a very happy translation of it ; “ corrody ”_ being a
word. of medieval origin, properly signifying a peculiar right,
viz., the grant by the royal or other founder of an abbey of
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certain allowances out of the revenues of the abbey in favour — 1873.
of a dependant or servant. (See Ducange, vn verbo* : Fitz- Mamara'~a’
$

| . . +  FATESANGJII
herbert © De naturd Brevium, 7’ p. 229, writ < de corrodio .
2 _ 21, |
! r
habendo.”) | Desa’t Kar-
| LIA ‘NRA'YAJT.

Whether a Todd Girds hak be « Nibandhe > within the
strict sense of that term is, in their Lordships’ opinion, a
ofuestion not free from doubt. The original text of Yajnya-
walcya, which is the foundati onof all the other authorities
cited by Chief Justice Westropp, implies that the subject
rendered by the word corrody in Colebrooke’s Digest, Book
IL, Ch. 1v., Placitum xxx1v,, iIs something created by Royal
grant. This, too, is included in Professor Wilson’s defin-
ition of « Nibandha That the word in the subsequent
oglosses on Yajnyawalcya’s text 1s used m a wider sense,
may be due to the want of precision for which Hindu
commentators are remarkable. [t is, however, unnecessary
to consider this pont, because their Liordships are of opin-
10n that the question, whether a Todd Girds hak is an in-
terest in immoveable property within the meaning of Act
XIV. of 1859, is one which ought not to be determined
by Hindu law. It appears from the authorities cited in the
case (reported in the second vol. of Morris’s Reports), that
the Grastas were sometimes Muhammadans, and, therefore,
that the hak may, in its inception, have been held by a
‘Muhamadan. It is certain that, as these haks now exist,
they may pass to, and be held and enjoyed by, Muhammad-
ans, Parsis, or Christians; and their Lordships think that
the applicability of pafticulam sections of this general Statute
of Limitation must be determined by the nature of the thing
sued for, and not by the status, race, character, or religion of
the parties to the sumit. The period of limitation, “Within
which the claim is barred, must be.fixed and uniform by
whomsoever that claim is preferred or resisted.

¥ Conredium alias corrodium alias correda. See also Wharton’s Law
Lexicon.—HD.
37 0 C
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The determination, therefore, of the present question de-

MAIA'RA'NA” . pends, in their Lordship’s opinion, upon the general construc-

FATESANGIT |
.
DEsA'T KAL-

LIA'NRA'VAJI,

tion to be given to the term “ immoveable property” and “1

terest in immoveable property ” as used by the Indian Lems—
lature. Their Liordships cannot think that the former term
is identical with “lands or houses.” They conceive that
the word “immoveable” was used as something less technical
than “real” and that the term “immoveable property
comprehends‘ certamnly all that would be real property
according to English law, and possibly more. In some
foreion systems of law in which the technical division of

property 1s into moveables and immoveables, as, e.g., the

Civil Code of France, many things which the law of

England would class as “incorporeal hereditaments” fall
within the latter category.

NOW, what is disclosed on the record touching the nature
of this hak ?

The plaint claims 1t as ¢ leviable upon the village Mouzah
Kalam.” The fair inference from the written statements of
the respondent is, that the hak existed and was regularly
paid by his father, as Inamddr, up to the year 1857-58.
The question raised by these statements, as to the right of
the respondent and his father to discontinue the payments,
is one to be determined, not upon the issue of limitation,
but on the trial of the other issucs settled in the cause.
The evidence taken in the suit shows that the answer of
Hukamatrii (the respondent’s father) to a question address-
ed to him in 1856 by a native official, to the effect, whether
there was any Todd Girds paid for the Mahdrdni of Amud
on account of the village of Kalam, was, “ there are payable
501 Broach rupees for the Toda of the said Rana’ ; that the
same Hukamatrdi described the money paid by him on ac-
count of this hak, in his deposition of the 6th of N ovember,
1861, as “the money on account of Todd (Firds leviable upon
my Indm village of Kalam,” and,in his deposition of the 4th
of April 1862, as “ the annual arount of Todd Girds of my
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village of Mouzah Kalam ;”’ and further, that the payments 1873.

made were made out of the revenues of the village, and were Mana'ra'va’

FATESANGJI
SO ente1 ed in the village accounts. .

DEsaT KAxL-
Takmg this as the fair result of the evidence, anfl consider- pia’Nra’vasr

ing what has been ruled touching Todd Girds haks in the

case of Sumbhoolall v. The Collector of Surat (i), and other
decided cases, their Liordships are of opinion that, whatever

may have becn the origin of the hak, it must be assumed to be
now a right to receive an annual payment which has a legal
foundation, and of which the enjoyment is hereditary ; and
that the liability to make the payment 1s not personal to the
respondent, but one which attaches to the Indmddr into who-
soever hands the village may pass; or, in other words, that the
hak is payable by the Inamddar virtute tenwre.  This being so,
their Lordships have come to the conclusion that the interest
of the haldar does possess the qualities both of immobjlity,
and of indefinite duration in a degree which, if the question
depended on English law, would entitle it to the character
of a freehold interest in or issuing out of real property (see 1
Cruise’s Digest, p. 47, plac. 10) ; that upon the general prin-
ciples of constr uction applicable to an Indian Statute, it must
be held tobe “an interest in immovable property within
the meaning of Act XIV. of 1859 ; and, accordingly, that
the suit, having been brought within twelve years after the
date of the last payment, can be maintained.

This bemng their Lordshipg’ conclusion on the first and
principal question argued, it is unnecessary for them to con-
sider the second, viz. :—Whether, upon the principles enun-
ciated and enforced in such cases as The Dean and Chapter
of Bly v. Cash (5), Grant v, Ellis (k), and Owen v. De
Beauwowr (1), 1t ought to be held that, inasmuch as ActXIV.
of 1859 contains no express words to bar the right as well
as the remedy, that statute can' have any effect on the ap-
pellant’s claim, except that of preventing him from recovering

(¢) 8 Moo. Ind. App. 1.
(7) 15 M. and W. 617. () 9M. and W, 113,
() 16 M and W. 547 ; 5 Exch. 166.
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more than the arrears for the six years next preceding the
mstitution of the suit. Their Lordships abstain from the
consideration of this question the move willingly beeanse it
wag never raised in the Courts below ; because the pleadings
in the suit, which is brought to establish the right as well as
to recover the arrears, assumes that the whole claim 1s sub-
ject to the law of limitation ; because there seems to be a
considerable body of Indian authoritics which support that
assumption ; and becaunsc the limitation, applicable to claims
to establish rights, will, at no distant date, have to be deter-
mined by the more carefully-drawn Statute of Limitation of
1871, which is soon to supersede that of 1859.

On this appeal their Lordships will humbly advise Her Ma-
jesty to reverse the decrees under appeal ; to declare that the
appellant’s suit is not barred by the Statute of Limitations,
but -was brought within time ; and to remand the cause for
trial on its merits. Their Lordships think that the appellant
ought to have the costs of this appeal. The costs incurred
in India by reason of the trial of the second issue, should be
dealt with by the Bombay High Court in the usval way on
the final determination of the cause ; the appellant receiving
back the costs (if any) which he may have paid under any of
the decrees reversed.
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