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Hinduw Lazo-é—ﬁdogazion among the Jains—Custom— Usage.

4. 5., a member of the community cf Jainas of Marvadi origin, who
form pé}rt of the inhabitants of Ahmadnagar in the Deccan, died with-
out leaving natural born issue and without adopting any child. Hisg
wife, who survived him, resolved, shortly before her death, on adopting
the son of C. D)., a brother of 4. 5., but did not live to carry her inten-
tion into effect. After her death, C. D. and E. 7., (another brother of
A. B.) with the assent of the Pdnch or senior members of their com-
munity, went through a ceremony of giving the boy in adoption to the

deceased A. B. and his deceascd wife, and an instrument of agreement
- wholly founded upon that adoption, was executed by Z. F. to C. D.,
and affected to deal with the property moveable and immoveable of 4. B.

Held that the adoption was invalid and that the instrument of agree-
ment fell together with it.

Quaere whether such an instrument, being unregistered, and dealing
with immoveable property above the value of Rs. 100, was not, upon that
ground alone, invalid,

Adoption among Jainas is, in the Presidency of Bombay, regulated

by the ordinary Hindu law, as is their succession to property gene-
mlly, notwithstanding their divergence from Hindus in matters of
religion ; and Hindu law does not allow any one but the widow
to a,ct‘vicari()usly f'of the man to whom the son is to be affiliated ;
the widow is a delegate either with express or implied authority,

.id cannot extend that authority to another person, so asto enable
him to adopt a son to her husband after her decease; nct only a

gsiving but an acceptance by the man, or his wife, or widow, manifest-
¢d by some overt act, being necessary to constitute an adoptron by"

Hindu law.

When amongst Hindus (and Jeinas ave Hindu dissenters) some cus-
tom different from the normal Findu Law and usage of the country
in which the property is located, and the parties resident, is alleged to
exist, the burden of establishing its antiquity and invariability is
placed on the party averring its existence, and it should be proved by
clear and unambiguous evidence above suspicion,
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THIS was an appeal from the decision of Krishndji Vishnu,
First Class Subordinate Judge of Ahmadnagar,in Ori-
ginal Suit No. 255 of 1869, and was argued on the 16th of
July 1873 before Westrgrp, C.J., and Nanasuar Haripas, J.
The facts are sufficiently stated in the judgment.

Branson and Shivshankar for the appellant :—The alleged
custom 1s not judicially recognized. No instance of 1t pf
more than 22 years’ standing has been proved. Only four
instances have been attempted to be proved. This 1s not
sufficient : ZTéyumdana v. Perumdl (x), Norasammal v. Bal-
arémdachérlu (a), Kojahs and Memons’ Case (b), Tare Chand
v. Beeb Bam (c¢), Madharay Rachavendra v. Balkrisna (d),
Reg. IV. of 1827 Sec. 26 ; Lella Mohabeer v. Mussamut
Kundun (e). Jainasare subject to Hindu law.

Special Appeal No. 645 of 1866 as to adoption (ee). This
agloption was invalid by Hindu law, the adoptive father and
mother being both dead at the time of the ceremony.

Bhairavndth Mangesh, contra :—Though Jwinas do not
perform the Sraddfia ceremony, they adopt to perpetuate
their names. The taking in adoption may be performed
vicariously : See Mr. Ellis’s opinion in 2 Stra. H. L. 93,
94. The appellant is estopped from disputing the adoption
by KExhibit No. 36 : Singamma v. Ramaniya Charlu (f),
Rupchand Hinddmul v. Rakhmdibdi (3).  Though Exhibit
No. 86 18 unregistered, it 1s admissible to prove the adoption :
Lachmapat Sing Dugar v. Merza Khovrat Alv (h.)

It does not need a stamp : Rgje V. A. Numbdlkar v. Jaya-
vantrév. M. Ranadive (1), Sangappd Ningappd v. Bas@ppd
Parappe (7). It 1s sufficiently stamped. Special Appeal
No. 218 of 1870 as to custom.

() 1 Mad. H. C. Rep. 51 (a) Ibid: 420, 425.
o (b) Perry’s Or. Ca. 110 ef sey,
(¢) 3 Mad. H. C. Rep. 50. (d) 4Bom. H. C. Rep. A.C.J. 113,

(ee) Seenote (&) at the end of this case. -
(e) 8 Cale. W, Rep. Civ. R. 116,  (f) 1 Norton, L. C., 73. 87.

(9) 8 Bom, H. C. Rep. A.C.J., 114, |
(#) 12 Cale. W Rep,, F. B. 11. )S. C. 4 Beng. L. R.,18 F. B,
() 4 Bom1l. C. Rep,, A, C,J,, 1?1. (7) ¢ Ibid. 2.



BOMBAY HIGH COURT REPORTA. 243

Bransom in reply :—Supposing Exhibit No. 36 to be ad-  1873.

missible to prove the adoption, 1t.only proves an invalid Bmacva's-

adoption. It deals, too, with 1mmoveables of higher value DA'S EEJMAL

than Rs. 100, and therefore is not admissible and i invalid, Ra'MAL.

nob being registered.

-O-'a.mf'. adv. vult.

Wastrorp, C.J.:—This suit was instituted by the plain-
tiff, R4jmal, against his natural father Ganeshdas, and uncle
Bhagvandés, the present appellant. These parties are MAr-
vadis professing the Jawna religion and ‘are resident at Ah-
madnagar.

ﬂTejmal' had three sons, who survived him—of these La-
chimandis was the eldest. He died in 1867, without issue
but leaving a widow, Hirdbd1, who survived him’ and died in
September 1868. The two other sons of Tejmal were tke
defendants, Ganeshdds and Bhagvindis.

)‘r

Lachimandis seems to have had some intention of adopt-
ing a son, but died without carrying 1t into effect.

irAb4i, his widow, was, for some time previously to her
death, desirous of adopting & son on behalf of her deceased
husband. Having made one or two unsuccesstul efforts to
obtain such a son, she seems, when in her last illness, to have
resolved on adopting her hugband’s nephew, the plaintiff
Réjmal, the eldest son of the defendant Ganeshdds, who
agreed to give Rdjmal to her, but she died without effecting
her purpose.

A funeral feast (Diwas), of two days’ duration, was given
by Ganeshdds and Bhagvandds in honor of Hirdbai to the
caste about a fortnight after her death, on the second day of
which feast, 'Ganeshdzis}i Bhagvindids and two other persons
appear to have given, with certain ceremonies, the plaintiff
Rdjmal (then an adult) as adopted son to his deceased uncle
Lachimandds and aunt Hirdbai, |




244

1873,

BHAGVA'N-
DA'S TEIMAL
2.
s A
\-'.fx. l] D.I'-. .ik.La

DOMBAY HIGH COURT REPORTS,

On the same day, the following document (Fxhibit No. 3())
dated Shake 1790, Ashvin Shudhya 9th, or 25th September
1868, was executed by Bhagvindds. |

“ Froni Bhagvindds Tejmal Mérvadi, resident of Ahmad-
nagar. | -

To Chiranjiv Rijeshri Rdjmal . alias Hirdlal valad Lachi-
mandas Bohurn Mérvadi, resident of Ahmadnagar.

1. The reason of this acknowledgment in writing is that
my clder brother named Lachimandds Tejmal lived and
died at Ahmadnagar. His wife Hirdbai survived him, but
died subsequently on Bhadrapad Vadya 8th, Shake 1790-
She, the widow Hirdbai, when on the point of her death, had
desired to take a son in adoption, but there was hatdly tume
to do this at the time of her demise.

2. 1, Bhagvindas, and Ganeshdds Tejmal arc the legal
hejvs of the deccased Lachimandds Tejmal and of his widow,
Hirdb4al. In compliance with the dying request of the widow
1irdb4i, the ‘Panch’, that is, the members of our caste, have
met and resolved to perpetuate the name of the deceased
Lachimandds.

3. Hence, agreeably to the resolution of the ‘Panch,’ it
18 scttled that the Lhan of the shop, sitnated in Surjikha
market at Ahmadnagar,_ belonging to the share of the de-
ccased Lachimandds, is given with its upper story to Ga-
neshdds in exchange for the middle khan belonging to the
sharc of Gancshdis which 18 made over to me. That the
property in the house of Lachimandis, the deecased, con-
sisting of gold and silver, cloth, utensils of brass, copper,
&c., and 1ron, &c., be given to us, that is (to Ganeshdas and
Bhagvandds).

4. And all the rest of the property of the deceased La-
chimandds and Hirdbdi, consisting of debts, bonds, docu-
ments, whether within or withotit the city of Ahmadnagar,
such as Jeoor, Muthpimpree, and other villages, staﬂding in
the name of the doceased Lachimandds and Hirdbda, are

gwen to you (Rdjmal), who aré hercby constituted as the
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proprietor thereof. I, Bhagvindds, forego all claim to the
property mentioned in this 4th paragraph, and you (Rajmal)

have no claim to the property mentioned in the above 3rd-

paragraph.

5. In pursuance of the opinion of ‘the Panch’, and.in
accordance with the desire of the deceased Hirdbdi, you are
oiven in adoption to the deceased Liachimandas to perpe-

tnate his name. Youn shall therefore conduct yourself ac-

cordingly and manage your affairs.

6. That the house in the city of Ahmadnagar, called
Kirpes Vida, 1s made over to you by me, Ghaneshd4s, and
the ¢ Panch.” You make use of it as your own property.
The deceased Lachimandds has left me and Ganeshdds as
his heirs. I have therefore applied to the District Judge for
a certificate of heirship. Now that you are given in adoption
to perpetuate his (the deceased Lachimandas’s) name, I, in
consequence, cancel my above application previously made
for a certificate of the deceased’s (Hirdbar’s) heirship. You
should now make an application in your name for a certificate.
To this I have no objection whatsoever. This acknowledg-
ment is given in writing by me.

(Signed) Bha gvmndas Tejmal Bohurn Marvadi,
Resident of Ahmadnagar.

I agree to what 1s written above.

Signed by seven witnesses in their own handwriting.

Signed by the writer Niro Narhar Deshmukh and Desh-
pénde Kulkarni of the Ahmadnagar Havell1.”

‘That document bore an eight rupee stamp, but was not re-
oistered.

The present suit was brought by Rajmal to establish his
sole right to the property, moveable and immoveable, of La-~
chimandds and Hair: ibéi as their adopted son. The plaint

stated that the District Judge, notwithstanding the adoption,

had granted (under Bombay Regula,tmn VI1LI. of 1827, Sces.
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2 and 3) to the defendants, Ganeshdds and DBhagvan-
dés, a certificate of their heirship to Lachimandds. The
plaintif also alleged and relied upon a custom of the Jaina
Méarvadi caste, as well in Marwar, as in Ahmadnagar, of
adoption in cases where both the adoptive father and his wife
have died before the adoption took place.

The defendant, Ganeshdés, the natural father of the plain-
tif, mn his written statement admitted the giving in adoption
by himselt and Bhagvandas in accordance with the desire of
Ihrabal, and stated that 4,000 rupees’ worth of jewels and
ornaments belonging to Lachimandds and Hir4b4i had been
equally divided between himself and Bhagvindis, and that
1f the latter would return his moiety to the plaintiff, he {(Ga-

neshdis) would return his moiety also, and said that he of-

fered no obstruction to the plamtiff’s claim.

Bhagvéindés, in his written statement, said that by Hindu
law the adoption was invalid, Lachimandis and Hirébdi
having both died before the ceremony took place, and he
alleged that he and Ganeshdas were the heirs of Lachiman-
dds, and had accordingly, as such, obtained the certificate of

heirship already mentioned. He admitted the division of the
4,000 rupees’ worth of jewels and ornaments between himself
and Ganeshdas, and he objected to Hxhibit 36 as being in-
sufficiently stamped and anregistered.

The Subordinate Judge held the custom and the fact of the
adoption to be proved, and the Hxhibit No. 36 to be suffici-
ently stamped,* and not to require registration. Accordingly,
Lhe made his decree in favour of the plaintiff with costs
against Bhagvandas. ' |

. N

The defendant Bhagvindis has preferred a regular ap-
peal against that decision to this Court.” There are twenty-
two points contained 1n the memorandum of appeal. The
points, as argued before us, were, however, substantially
as follows :—

(*) Vide 4 Bom. IH. C. Eep. 191, Ed.
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1. That the alleged custom was not satisfactorily proved, 1873,

and had never been judicially recognized. BHAGVAN-
| . . . | . DA’s TEIMAL
2. That it was invalid, and contrary to the Hindu Law ”

. ; '
which governed the case. RATMAL,

3. That Exhibit 36, being unstamped and unregistered,
was 1mproperly admitted in evidence for a,ny purpose,

4. That, even 1f properly in evidence, it was execnuted
without consideration and did not bind the defendant, Bhag -
vandas.

5. That it had never been, and was not intended to be,
carried into effect by any of the parties to it.

Mr. Mountstuart Klphinstone, after describing the Brah-
manical and prevalling religion of Hindustan, the worship
of the Triad

Hindu deities (a), says: “There are two other religions,

Bralima, Vishnu and Siva—and the minor

which, although distinct from that of the Hindus, appesr to

belong to the same stock, and which seem to have shared
with it in the veneration of the people of India before the
introduction of an entirely foreign faith by the Mohamedans.
These are the religions of the Baudhas (or worshippers of
Budha) and the Jains. They both resemble the Brahman
doctrines in their character of quietism, in their tenderness
of animal life, and 1n the belief of repeated transmigrations
of various hells for the purification of the wicked, and hea-
vens for the solace of the good. The great object of all
three is the ultimate attainmént of a state of perfect apathy, -
which, 1n our eyes, seems little different from annihilation ;
and the means, employed in all, ave the practice of mortifica-
tion and of abstraction from the cares and feelings of hu-
manity. The differences from the Hindu beliefmare no less
striking than the points of resemblance, and are most so
in the religion of the Baudhas’ (b). After describing that
religion, he proceeds to say of the Jawmas: ¢ The Jains
hold an intermediate place between the followers of Budha
and Brahma. They agree with the Baudhas in denying the

(#) Chapter 1V. History of Fndia, 4th Ed., pp. 85-103. (6) Ibid 103.
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cxistence, or, at least, the activity and providence of God ;.in
believing the eternity of matter ; in the worship of deified
saints ; in their scrupulous care of animal life, and all the

‘precautions, which it leads to ; in their having no hercditary

priesthood ; in disclaiming the divine authority of the Vedas ;
and i having no sacrifices and no vespect for fire. They
agrec with the Baudhas also in considering a state of passive
abstraction as supreme felicity and in all the doctrines which
they hold in common with the Hindus. They agree with the

Hindug in other points, such as division of castc. This

exists 1n full force in the south and west of India, and can
only be said to be dormant in the north-cast ; for, thongh
the Jains there do not acknowledge the four classes of the
Hindus, yet a Jain converted to the Hindu veligion takes his
place in one of the castes; from which he must all along
have retained the proofs of his descent ; and the Jains thems-
sclves have numerous divisions of their own, the members of
which are as strict in avoiding intermarriages and other in-

tercourse as the four classes of the Hindus. 'Though they

rcject the seriptural character of the Vedas, they allow them
oreat authority in all points not at variance with their religion.
The principal cbjections to them are drawn from the bloody
sacrifices which they enjoin, and the loss of animal life which
burnt offerings are liable (though undesignedly) to occasion.
They admit the whole of the Hindu gods and worship them,
though they consider them as entirely subordinate to their own
sziints, who are therefore the proper objects of adoration.
Besides these points common to the Brahmans or Bmldhas,
they hold some opinions pecuhar to themselves. The chief
obj ects of their worship are a. limited number of saints, who
have raised. themselves by ansterities to a superiority over the
gods, and who exactly resemble those of Baudha in appear-
ance and general character, but are entircly distinet from
them in their names and individual histories. They are call-
ed Tirtankeras ; there are twenty-four for the présent age,
but twenty-four also for the past, and twenty-four for the
future. ‘Those most worshipped are in some places Rishoba ;
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the first of the present Tirtankeras, but everywhere Paras- 1873,
nath (¢) and Mahavira [sometimes called Vardhaman (d) or- I—;imqv_a’N;
Sramana] the twenty-third and twenty-fourth of the number,”*” E,LS'JMAL
As all but the two last bear a fabulous character in their di- RaTMAL.
mensions and length of life, it ©as been conjectured, with

great appearance of truth, that these two aredhe real fourd-

ers of the religion. All remain alike in the usual state of
apathetic beatitude, and take no share in the Government of
the world. Some changes are made by the Jainas in the rank
and circumstances of the Hindu gods. They give no pre-
- Terence to the greater gods of the Hindus; and they have
increased the number of gods, and added to the absurditie-
of the system : thus they have sixty-four Indras, and twenty-
two Devis. They have no veneration for relics and no monas-
tic establishments. Their priests are called Jatis (Yatis) ;
they are of all castes, and their dress, though distinguish-
able from that of the Brahmans, bears some resemblange to
it,” &c., &c. (¢). At page 112, Mr. Elphinstone says :
““ The Jainas appear to have originated in the sixth, or
seventh, century of our era ; to have become conspicuous in
the eighth or ninth century ; got to the high est prosperity in
the eleventh, and declined after the twelfth. Their princi-
pal seats seem to have been in the Southern parts of the
Peninsula, and in Gujerat and the West of Hindustan.”” [Fz.
Gir. Mewar and Marwar, apparently the cradle of the sect (£)]-
“ They seem never to have had 'much success in the provinces
on the Ganges. They appear.to have undergone several per-
secutions by the Brahmans, in the South of India at least.

The Jains are still very numerous, especially in Gujerat, the
Rajput country, and Canara; they are generally an opulent

(c¢) Alias Parswa, Paraswanatha, Colebrooke 9 Asiatic Researches 309.

() 9 Asiatic Researches 310, 311, (Colebrooke), and 1 H. H. Wilson’s
works by Rost 292,

(¢) Thid, pp. 107, 108.

(/) 1. H. H. Wilson's Works by Dr. Rost—pp. 346, 344.
32 B ¢
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and mercantile class ; many of them are bankers, and possess
a large proportion of the commercial wealth of India.”

Mr. Elphinstone’s account of the Jaina sectis mainly taken
from the late Mr. Erskine’s description of it in Vol. 111. of the
Bombay Transactions; but other authorities are also relied

anpon.

As to the same sect,, much information has been collected
by the late Colonel Mackenzie 1n the 9th Vol. of the Asiatic
Researches, pp. 244 to 278 ; together with some particulars
extracted from a journal kept by Dr. Buchanan during his
travels in Canara pp. 279 to 286—but Dr. Buchanan subse-
quently published an account of his travels in that province.
and in Mysore and Malabar, which, as to his views, may be
consulted with moye advantage (¢g) than the extract.

‘In the same Volume of the Asiatic Researches is a most
valtable essay by Mr. Colebrooke on the sect of the Jainas ().

At page 288 he says :(—

“ It appears from the concurrent result of all the inquiries
which have been made that the Jainas constitute a sect of
Hindus, differing, indeed, from the rest, in some very im-
portant tenets; but following, in other respects, a similar
practice, and maintaining like opinions and observances.

““ The essential character of the Hindw institutions is the
distribution of the people into four great tribes. This is
considered by themselves to be’the marked point, which <e-
parates them from Mlech’has or Barbarians. The Jainas, it
is found, admit the same division into four tribes, and per-
form like religious ceremonies termed Samscaras, from the
birth of a male to his marriage. They observe similar fasts,
and /practice, still more strictly, the received maxims for re-
fraining from injury to any sentient being. They appear to

(¢) See especially Volume IL. pp. 253 et. seq., 488 et. seq. 2nd Edition
published at Madrag in 1870. 'There are other references to Jainas in
the lndex.

(%) pp. 287 to 322,
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recognize, as subordinate deities, some, 1f not all, of the gods
of the prevailing sects ; but do not worship, in particular, the
five principal gods of those sects; or any one of them by
preference ; nor address prayers, or perform sacrifjce, to the
sun, or to fire : and they differ fromn the rest of the Hindus;
in assigning the highest place to certain deified saints, who,

according to their creed, have %uccesswely become superior.

fods, Another point, in which they materally disagree, 13
the rejcction of the Vedas, the divine authority of which
they deny: condemning, at the same time, the practice of
sacrifices, and the other ceremonies, which the followers of
the Vedas perform, to obtain specific promised consequences,

in this world, orin. the next.”’

At page 291 Mr. Colebrooke continues: “ Major (Col.)
Mackenzie’s information confirms that, which I had also re-
ceived, concerning the distribution of these sectaries ipto
clergy and laity.* In Hindustan the Jainas are usually
called Syauras ; but distinguish themselves mto Sravacas and
Yatis. The laity (termed Sra,vacaj includes persons of va-
rious tribes, as indeed is the case with Hindus of other sects :
but on this side of India, the Jainas are mostly ot the Vaisya
class (4). The orthodox Hindus have a secular as well as a
regular clergy : a Brahmana, following the practice of offi-
ciating at the ceremonies of his religion, without quitting the
order of a householder, m&y.be considered as belonging to
the .secular clergy ; one who follows a wordly profession (thab
of husbandry for example) appertaing to the laity, and so do

people of other tribes; but  persons, who have passed into

the several orders of devotion, may be reckoned to consti-
tute the regular clergy. The Jainas have, 1n 11ke manner,

priests who have entered into an order of devotlon and also

employ Brahmans at their ceremonies ; and, for want of Brah-
mans of their own faith, they even have recourse to the se-

% See also the Dabistan, Vol. II,, 211 te 213, 241.
(z) It includes eighty-four tribes: 9 Asiatic Researches 291, n ; 1. H:

H. Wilson’s works by Rost 349,
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cular clergy of the orthodox sect’”” That concluding re-
mark is confirmed by the evidence given at both sides in this
case, and by Professor H. H. Wilson, who says— The read-
er in a Jatna temple is a Yali, or religious character; bub
the ministrant priest, the attendant on the imagces, the re-
deiver of offerings, and conductor of all usual ceremonies 18
a Brahmana.” He treats this fact as “a natural conse-
quence of the doctrine and example of the Turthankaras who
performed no rites, either vicariously, or for themselves, and
gave no instruction for their observance.” He regards it as
showing that their faith “was a departure from established
practices, the observance of which was held bjr the Jainn
teachers to be a matter of imdifference, and which none, of
any credit would consent to regulate;” and that ¢ the laity
were, therefore, left to their former priesthood, as far as oub-
ward ceremonies were concerned” (7).

At pages 251 252, of Vol. 9, Asiatic Rescarches, Colonel
Mackenzie writes thus:—

“ When a man dies, they burn the corpse, and throw the
ashes 1nto water ; the mch ecast the ashes mto nivers.
They never perform other obsequies, as their law says ‘the
spirib is separate or distinet from the body, which is compos-
ed of five elements; when, therefore, the corpse is burnt,
the several parts which composed 1t return to - their former
state : consequently, to the deccased, no ceremony is due.’
After death, as nothing of hinl remains, therefore they omit
to perform the monthly and annual ceremonies, which other
Hindus observe on this occasion ; and they give these rea-
sons in vindication—¢ A man should feed himself with the
hest food,~while he lives in this world, as his body never re-
turns after it 18 burnt.’

“They further say that the foolish people of other tribes,
being deficient in sacred knowledge, spend money in vain, on

(/) H. H. Wilson’s works by Rost, Vol, 1., page 319, and sec pp.
317, 342, |
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account of deceased relations: for how can a dead man feel — 1873

—

satisfaction in ceremonies, and in the feeding of others ? Busgva's-
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‘XYiven a lamp no longer gives light by pouring more oil into ™ ‘
it, after its flame is once extinguished.” Therefore itis vain Ramaw,
to make feasts and ccremonics for the dead ; and 1f 1t be
wished to please rclations, 1t is best to do.so while they are
yet, iving ; ¢ what a man drinketh, giveth, and eateth in this
world is of advantage to him, but he carrieth nothing with

him at his end.””’

The Abbé Dubois, 1n his work on t%le manners, &c., of the
people of India (%), says of the Jainas :—

“They have no Tithi or days appointed for celebrating the
memory of the dead, which is one of the most prominént n-
stitutions among the Drahmins. With the Jainas the dead
are forgotten almost as sooh as they are buried ; and in three
days atter the funeral there is no further mention of them.";(i.)

The complete absence of any Srdddia (or paksha) cere-
monies 18 ‘also spoken of by many of the witnesses in this
case, as characteristic of the Marvade Jainas, to which sect
belong the present hitigants.

An elaborate account of the Jaing sect is contained in the
Ist Vol. of Professor H. H. Wilson’s works recently edited
by Dr. Reinhold Rost (m2). The late Professor’s views coin-
cide with those of the other anthors on the points with respect
to which I have quoted from them. None of those authors
say aught to countenance the® existence of any difference in
the law of succession amongst the Jaina sect and that of the
orthodox Hindus.

The only instance in which I have discovered any hint of
such a differcnce is in Colonel Tod’s Rajasthan, Vol.<I1., p. 145
(1), where spcaking of Marwar and the success of the Jainas
resident there in commerce, he says :— The wealth, acquired

(#) 2nd Ed. Madras p. 404

(£) Acc. II. H. Wilson’s works by Rost—Vol. 1, pp. 6 (n), 322,

(m) Essays, &c., on the religion of Hindus, Vol. 1, p. 276 et sey.

(n) 2nd Ed. Madras-—Sec also Vol. 1, pp. 440 ef seqy and 462, for fur-
ther description of the Juinag,
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in foreign lands from the Sutlej to the ocean, returns chiefly to
their native soil ; but as neither primogeniture nor Majorats
are sanctioned by the Jaina law-givers, an equal distribution
takes place amongst all the sons, thongh the youngest (as
amongst the Getes of Asia, and the Juts of Kent) receive
often a double portion. This arises when the division takes
place while the parent is living, being the portion set apart
for his own support, which ultimately falls to the youngest,
with whom he probably resides. It would be erroneous to
say that this practice is extensive, though sufficient instances
exist to show that it once was a principle.” From thispassage
the proper inference would seem to be that, whatever may
formerly have been the case, the practice, of which Colonel
Tod thus writes in 1832, was then the exception and not the
rule.

In 1888, Mdha Rajaé Govindndth Ray v. Gulal Chand omd
others (0) was decided by the Sudder Divani Adalut in Cal-
cutta. The facts, now material in that case, are these : Utam
Chand, a Jaine by sect, by a will in the form of a letter to
Moti Chand, authorized his (Utam Chand’s) wife to adopt a
son for him, to be selected by Moti Chand ; and Mota Chand
was directed by the will to make over the estate (situated at
Dinagepore) fo the son who should be so adopted. Utam
Chand died.. Moti Chand also died without making any se-
lection, and after the deaths of both of them, the widow of
Utam Chund adopted Guldl Chand as son to her deceased hus-
band. The Court of Murshidabad, in 1827 A.D., upheld the
adoption, and so did the Sudder Divani Adalut after consult-
ing its Pandit, who gave this exposition of the Jaina Shdstra :
““The selection and adoption, by the widow, Mayakumari, of
plamhff (Gulal Chand) after the death of Moti Ohand was
legal; for under all circumstances a sonless widow may adopt
a son, just as may her husband, for the performance of rites.
The sanction of her husband or the direction of the Yatis or
priests is not essential. An elder son may be adopted as 2

(o) & S D. Rep, 276
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son ; and the age qualifying for adoption extends to the 1873
thirty-second year. For legal adoption, - the essentials, spe- BrAGVA'N-
cified in the authorities subjoined, are required.” A Ilong DA E'EJMM‘
passage alleged to be from the Gautama Prasna Wa,s.amongstl RaA'rMAL.
the authorities ; and in this the power of the adopting widow

to depose the adopted son in case of misconduct was de-

dlared. The Sudder Divani Adalut consulted several other

pandits (including Jainas) on the right of the widow to de-

pose the adopted son, and on her right to alienate, notwith-
standing the adoption, but received conflicting opinions: As
already stated, it pronounced the adoption to be, valid accord-
ing to the Jaina Shdstra, and evaded giving any opinion as
to the legality of a deposition by a widow of a person adopt-
ed by her as son to her deceased husband, as it held that the
widow in that case had, by a compromise entered into by her
with the adopted son pendente lite, estopped herself from re-
lying on an alleged previous deposition of him by her.

In a note to that case, the reporter, Mr. Sutherland, gives
some texts of Vurdhamana cited from the Gautama Prasno
by the Pandit first consulted by the Sudder Divani Adawlut

1 support of the validity of the adoption.

It is unnecessary for us now to say whether such an adop-
tion as was made by the widow in that case would be vald
according to the ordinary law administered to orthodox Hin-
dus 1n this Presidency. (See Purmanund v. Oomakunt, 4 S.
D. A Rep., 318.) It would, however, be impossible, as we shall
presently show, to accept, as a good reason for upholding it
amongst Jainas, what the Pandit said as to  the performance
of rites.,” It is unmnecessary for us to say more gs to the
contention of the widow in that Bengal case in favour of a
right to depose the adopted son*, and also to alienate the

‘estate by compromise or otherwise, than that we are not to
be understood as assenting to it. See Ndthajr v. Hari (p).

% Vide Marsh 317. 1 Borr. 75. 4 Moo. Ind. App. 1. Ed.
(P) 8 Bgmi fHa C. Repg; 67’ Al G. J.
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Hitherto, so far as we can discover, none but ordinary
Hindn law has been ever administered either in this Island
or in this Presidency to persons of the Jaina sect. - Mr. Steele,
speaking of the members of that sect in Poona, remarks (q)
that they say they have books different, from the Brahmani-
¢al Shdstras which are consulted by their Gurus on occasions
of penance. That théy secmed ignorant of the contents of
their books, “and wounld appear to consult Brahmans on
most disputed points,” and againhe says () :—“The Juinas in
Poona generally consult Brahmans in all disputed questions
of law, but they stated that books exist of their own, differ-
cnt from those of the Brahmans or Dharmsastr.. Such are
the Poonyawachun, Ubhishek and others, sometimes consult-
ed on occasions of penance enjoined by the Jain Oopadya.”

We have consulted a well-known oriental scholar, the
Rev. Dr. Wilson, who we believe to possess a knowledge of
the castes of Western India and their literature and customs,
as extensive as that of any other living person whom it
would be easy to name, and he has, with his usual courtesy
and earnestness, afforded to us his assistance. He informs
us that he is not aware of any authority in the books of the
Jamma community or amongst the Hindu writers which would
tend to support the custom alleged by the plaintiff here. Dr.
Wilson has been informed by a learned Jufi of the Jainw
community and his Brahman assistant that they do not know
of any such authority, that adoption is of rare occurrence
amongst the Jasnas and when resorted to, is regulated by

‘the ordinary Hindu law, as is their succession to property

generally. © The evidence also in this case itself shows that
notwithstanding the odium theologicum which the books
speak of as existing, or having existed between the Jainas
and the orthodox Hindus, yet in many matters Brahman in-
tervention is sought by Jainas for instance in marriage cere-
monigs, in ceremonies on the inauguration of a new house,
&c.  And the fact, shown by Colebrooke, Wilson, and others

(@ p 29, Ist Bd. &) p. 102, 1st Ed,
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that Jainas derive their origin from Hindus and are only a 1873
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The recognition of the right of adoption amongst Hindus
has heen carried by the Courts of Justice in this Presidency
at the least as far asit has been in any part of India, and far-
ther than 1t has been in many parts (s). The Maratha school
of Hindu law permits the widow to adopt a son on behalf of
her husband without any express authority from him to that
effect, provided he has neither said nor done anything which
can be regarded as a prohibition to her or a refusal by him-
self when in articulo mortis to adopt (f). 1t has even been
held heve that the consent of the kinsmen of the husband is
not essential to adoption by a widow, if the act be done m
the bond fide performance of a religious duty, and neithereca-
priciously nor from a corrupt motive : Ralkhmabar v. Radha-
bar (u). And see Rupchcmd Hindwmal v. Bokhmabar (v);
Gopal v. Naro (w),

But it has never been decided that anybody except the
widow can act vicariously for the man to whom the son 1s to
be affiliated. She is herself but a delegate, either with ex-
press or implied authority ; she cannot extend that authority
to another person so as to enable him to adopt a son to her
husband after her decease. She does not adopt for herseli
hut for her husband (x). And there is not, to our knowledge,
any .judicial decision to the effect that her husband could

(s) 7 Bom. H. C. Rep,, 171 A. C. J,, Ibid Appendix xvii., xxiv. XXVI,
(£ 7 Bom. IL C. Rep. Appx. 1. |
(w) 5 Bom. H. C. Rep. 181 A. C. J. That decision is under appeal
to the Privy Council.
(v) 8 Bom. H. C, Rep.,, 114 A. C.J.  (w) 7 1bid Appendix Xx1v,
() 1 Stra. 78.79. 2 Ibid 88, 91, 94, 98. 2 Beng. L. R, 101, P. €. C
Datt. Chand. 8.1 pl. 24. Suth. Syn. Head I, Notes V. and VI
12 Moo, Snd. App. 350,

2332 11 ¢
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anthorize any person other than his widow to adopt on kis
behalf after his decease. In Veerapermal Pillay v. Narraws
Pillay (y), Sir T. Strange said :~—“1 can find no authority
for supposing that any but a widow can adopt after the deatls
of her husband ; and as to the idea of the executors them-
selves adopting, as was contended for, by virtue of the will,
it'is too preposterous to be entertained for a moment upon
any principle of Hindu law.” In Vol. 1. of Lis treatise ot
H. L., p. 80, he, indeed, s:iys “upon the Benares principle, it
has been thonght that an adoption by a mother, under an au-
thority given her by her (dying) son, would be good.” For
this proposition he refers to a pandit’s opinion given at p.
93 of the Zﬁd Vol. of his treatise on Hindun law, which was
clearly wrong as remarked there by Mr. Colebrooke. Mi,
Bllis seemed to think that if the son’s widow were under age,
he might authorize his mother to adopt, but Mr, Sutherland
whi was much a better authority, especially on the subject
of adoption, denied that the adoption by a mother for her de-
ceased son would be valid—Ibid 94. In that case too, there
would be only a single delegation ; whereas in the present

case a double delegation must be implhied.

In 1867, the High Conrt at Calcutta held that Jawnas are
coverned by the Hindun law of inheritance applicable in that
part of the country in which the property is situate : Lala
Mohabeer Persad v. Mussamut Kundar Koover (z). In that
case the property was situate in Shahabad, a locality subject
to the Mitdkshara. It had been contended on the authority
of an opinion of a pandit that, whether a sonless Hindu, being
a Jaing, died divided or undivided from his brothers, his widow
sncceeded to his share, for which opinion the Pandit relied
upon Gautwmae Sanhite. The Court (Peacock, C.J., and L.
Jackson, J.,) held that view to be wrong, and adhered to the
Mitakshars law, bﬁt‘being of opinion that the deceased had
been separated from his brothers, permitted the widow to

(y) 1 Notes of Ca. at Mad. 103,
(2) 8 Cal, W, Rep. 118 Cive, Rul,
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succeed to his share. Peacock, C.J., said :—* If the mem-
be of a particular sect of Hindus claim to be governed by
@ particular law, and not by the ordinary Hindu law applica-
tle to the district generally, we think it is for them to prove
clearly as a matter of fact by Pandits, or other persons ac-
quainted with their usages, by what rules their rights of in

heritance are regulated. It was for the responflent in this
03se, as it was in the Shiva Gunga case, to show (if her case
depended upon it) that the property did not descend accord-
g to the usual course of Hindu law prevailing: in the dis-

trict (see @ Moore’s Tndian Appeals 608).7"

The term Hindu or Gentu, when used in Regulations,

Acts, Statutes, and Charters in which Hindus or Gentus have
been declared entitled to the benefit of their own law of suc-

cession and of contract, has heen largely and hberally con-
strued. See the remarks at pages 184, 185,186, 5 Bom. High
C. Rep. (Lopes v. Lopes), where Sir Edward Hyde Hast’s en-

dence 1n 1830 before the House of Liords’ committee 18’ men-
tioned, in which he stated that Sikhs were treated as a sect

of Hindus or Gentus, of which they were a dissenting branch.
The authorities, alrcady quoted, show that Jainas are regarded
as a sect of Hindus. They are in fact much more akin to the
Brahmanical Hindus t'hzm Sikhs can be deemed.

In the absence of cxpress enactment, we are bound to fol-
Jow “the usage of the country in which the suit arose; if
none such appears, the law of the defendant, and, in the ab-
sence of specific law and usage, justice, equity, and good COlL=
science alone "> Bombay Reg. IV. of 1827, Sec. 26.

‘Those words ““the usage of the country in which the suit
arose ’’ should be Iiberally interpreted, and would compri:
the ancient and clearly established usage of a tribe or caste,
which, or some members of which, may have migrated from
one part of India to another. They have been regarded
as carrying their laws of succession and of marriage with
them to their new domicile. See 12 Moo. Ind. App. 81,
91 (which was, however, « case in Bengal where the Regu-
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Ia.tlons TIL of 1793, Sec. 21, and VII. of 1852, Sec. 9, t¢

Bitaava'y- some extent differ from the Bombay Regulatwn above quot&l),

DA'S TEIMAL

T

Bagnar,

But when amongst Hindus (and Jains are Hindu Dis-
senters) some custom, different from the normal Hindu law
of the country, m which the property is located, and the
parties resident, is alleged to exist, the burden of proving
the antiquity and wmvariability of the castom s placed on
the party averring its existence.

T the case of Ramalokhmi Ammal v. Swwananthe Pevumal
(17 Calc. W. Rep. 853 Civ. R.), decided on the 20th April
1872, i the Privy Counecil, what s required to establish a
special usage deviating from the ordinary law of succession
was on the highest anthority stated thus i —

“MTheir Lordéhips are fully sensible of the importance and
justice of giving effect to long-established nsages existing in
paﬁicular districts and families in India, but it 1s of the
essence of special usages, modifying the ordinary law of suc-
cession that they should be aneiént and invariable; and it ig
further essential that they should be established to be so by
clear and mnambiguous evidenec. 1t 18 only by means of
stueh evidence that the Courts can be assured of their exist-
ence, and that they possess the condifions of antiquity and
certainty, on which alone their fegal title to recognition de-
pends.””

We wonld also express our adhercnee to the following re-
marks made 1 Néarayan Bu:bfyz v. Nana Manohay («) which
was a suit between Hindus :—

““ If any person shall aver a custom to the contrary’” (of

the general rule of Hindu law in this Presidency) ¢ with re-

FITN

speck to any parficular kind of property, the burden of proot
of such custem lies upon him, and ample and satisfactory
evidence s necessary belore the Court ought to admit, ag es-
tablished, any variation from the general rules of law regu-
lating the devolution of property amongst Hindus. Were

- Bom. B. C. Rep.o 175, A, C. L.
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the Court not to look with a jealous eye at attempts to estab- ___

ligh local or caste customs in derogation of the general canons
of descent amongst Hindus, the exceptions would .soon be-
come as frequent as the rule ; and Misera est servitus ubi jus
vagum est. However, 1if the evidence of an uninterrupted
general custom be satisfactory and above suspicion, the Court
is bound to give effect to the custom (b).”

Like doctrine to that contained in the two cases already
mentioned will be found m Cale. W. R. 1864—21, 23, 41, C1iv.
R.; 15 Cale. W. R. 47P. C.; 16 Ibid 179 Civ. R.: 5 Bom.
. C.R.200 0.C. J.; 2 Bac. Ab. Tit.custom; 3 Mad. H. C. R.
77 5 Shidhojivév v. Ndikojirdv, (supra) p. 228; and see 1
Mad. H. C. Rep. 420, 425 ; 3 1bid 50, 55.

In this country it is no uncommon experience to find the
custom alleged to be that which for the moment it is con-
venient to those who assert its existence that it should tnen
be. - I have known the most conflicting customs to be from
time to time asserted to exist in one and the same sect. In
a contost in the Supreme Court between the two widows of
a deceased inhabitant of Kattiawar, I recollect that a devi-
ation from the general law of nature was, upon affidavit,
sworn to exist in that country. The object of the allegation
being to establish the legitimacy of a child born to one of
the widows nearly twenty-two months after the death of the
husband, the swearing on her part was that twenty-two
months was an ordinary period of gestation in Kattiawar.
We find it necessary to serutinize evidence of usage closely,
and especially to demand specified instances of the custom.

The authorities, to which we have referred, andswhich,
well as the admission made by almost all of the witnesses to
whose evidence our attention has been particularly invited on
behalf of the plaintiff, Rajmal, establish that the Jaina sect

(b) Cale. 'W. Rep, 1864, 39.
Cale. W. Rep. from 1862 to 1864 T, B. 97.
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totully discards the Sraddhe (or paksha) ceremonies and dis-
beliecves in their efficacy and pays little regard to sacrifice.
This circumstance is fatal to the existence, amongst that sect,
of the principal reason which renders adoption almost indis-

pensable to the more orthodox Hindus when they are son-
less, “ the future beatitude of”” such “a Hindu depending,
according to the prevalent belief, upon the performance of
his obsequies, and paywment of lus debts, by a son, as the
means of redeeming him from an instant state of suffering
alter death. The dread 1s of 'ut, a place of horror to which

the manes of the childless are supposed to be doomed ; there
to be tormented with hunger and thirst for want of those

~ oblations of food and libations of water, at prescribed periods,

‘which it is the pious and indeed indispensable duty of a son

(puttra) to offer.”” Secel Stra. H.1.73, 74, 91, 94,127,120 ;.
Manu Ch. IX. pl. 187, 138; 8 Jag. Dig. by Colebrooke Bk. V.
Chap. IV, Sec XV., pl. ccei. to ccexiii. (¢). In Jaganna-
tha’s commentary on pl. ccexi. (p. 296), he says: “ It is de-
clared in the Veda that heaven 1s not for him who leaves no
male issue. It consequently appears that celestial bliss is
attained through a son.”” We have seen that the Jaina sect
does not believe in the Vedas. It is true that, amongst the
orthodox Hindus, obsequies may, in defanlt of a son, be per-
formed by the widow, ov brother, or other heirs of the de-
ceased, but not, in their view, with the same benefit as by a
son. That a son, therefore, of some description is to such a
Hinduw; in a spiritnal sense, noxt to indispensable is abun-
dantly certain : 1 Stra. H. L. 76, and see the text of Brihag-
pati, 3 Jag. Dig. Bk. V., Ch. VIIL., 5. 1, pl. cecxcix. and
the commentary upon it. (Brih&sp&ti Ihimeself, however, was
of the Atheistical school. He attacked the Vedas and the
B}.éhm%ns and ridiculed the Srdddha as a mere contrwzmce
of the Brahmans to gain a livelithood : 1 Wilson’s Works by

Rost p. 6.)

(¢) Aud see Ibid Bk. V. Chap. IV, s II., pl. CXCVIIIL., and Datt.
Mim., 8,1, pl. 3 et scq; Datt. Chand, &1 pl 8d; Suth Syn Hea L
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No doubt, the celebrity or perpetuation of the name of the
ndopter is also mentioned as a motive for adoption : Datt:
Mim. Sec. 1, pl. 9; Datt. Chand. Sec. L pla. 3 ; 1 Stra. H-
.. 91 ; and it is the only reason for the adoPtion in the pre-
sent case given by the witnesses. But it is only a second-
tary and worldly motive and carries with it none of the spirf-
tnal force of what Mr. Sutherland describes as ““ the primary
- teason far the affiliation of a son,” namely, “ the obligtory

necessity of providing for the performance of the exequial

rites, celebrated by a son for his deceased father, on which
the salvation of a Hindu i1s supposed to depend.”

There is then, 1n the case of Jainas, a stronger reason for
w0t extending the right of adoption beyond that allowed by
precedent and text law to Hindus at large than in the case of
the orthodox belicvers in Hindnism. We should, therefore,
not relax in favour of Jainas the striet scrutiny - which evi-
dence of a custom opposed to the ordinary law and nsage of
the conntry demands.

We proceed now to congider the evidence of the alleged
custom iu the present case.

There have been several witnessesexamined on behalf of the
plaintiff, who state that there is a custom amongst the M dr-
vady Jainas, both at Ahmadnagar and in Marwar, of adoption
where both adoptive parents are dead. Some of them speak
generally as to the custom, but, as already stated, it 1s to
specified instances that a Court of justice pays most: atten-
tion. And this is particularly so where, as here, not a single
Yati or pandit or priest or other expert either in the lore of
the Jainas or of the Bralmans has been called to“prove 4:.v
alleged custom. The witnesses are chiefly shop-kecpers or
cloth-sellers or gumastids. There does not appear to be a
man of learning amongst them. They und voce admib that
they cannot point to any anthority in the books of the Jainag
sect which supports the alleged custom, nor do they pretend
that it has ever been judicéally vecognized. There are, 1n the
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whole body of evidence to which our attention has been di-

Ruaava’n  rected, only four specified ingtances of such adoption, and of
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these the most ancient is one which occurred about 22 years
ago, and gne of the four breaks down, inasmuch ag the widow
of the adoptive father was living when the adoption 1s alleged
to have taken place. |

The first instance mentioned in the cvidence was where
Jithmal Meghrdy gave his sonin adoption to Prithirdy Vardya
after his death, and after the death of his wifo Chimabii,
This instance occurred about 2% or more years ago, and 13
testified by witnesses Nos. 54, 55, 56, 60, 65, 69, 78, 83, 84,
85, 87, 88, 93, - |

The sccond alleged instance is that of Gangirim (or Ki-
sands), who was given in adoption to Nathmal Chedan at
Abmadnagar, about five years ago, after Nathmal’s death.
But, his widow was then living (60). That instance, there-
fore, fell short of the exigency of the alleged custom. It
was testified by witnesses Nos. 55, 60, 94.

The third instance (also at Ahmadnagar) occurred 5 or 7
years ago. Gyanmal and his widow being then dead, Ratanmal
the son of Kasturchand (brother of Gyanmal), was g‘iveli to
Gyanmal in adoption. It is testified by witnesses Nos. 55,
66, 92.

The fourth instance is that which is alleged to have occur-
red 22 years ago in Marwar, and is testified by the adopted
son himself, a native doctor (No. 91).

Some of the witnesses for the defendant Bhagvindas dény
the custom, but admit the instance of the adoption of Jithmal’s
son as son to Prithirs;.

There are then but three perfect instances established in
proof, and of these, the most remote happened less than guar-
ter of a century ago. It is impossible to regard such cases
as proof of an anclent; still less of an immemorial, custom,
unsupported, as they are, by a single text from anjr book of
anthority amongst the Juinas themselves or amongst the
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For these reasons, we are of opinion that the plaintiff has
failed to prove the existence of any such deviation from the
Hindu law of this Presidency as he has asserted. The pro-
ceeding, which he says constituted an adoption, appears to us
to have been a complete nullity, and not to be validated by
the assent, although given, of the Panch of the caste, or of the
sentor mepbers of it, in Ahmadnagar to the transaction. They
had no power to establish any such custom, and could not
clothe it with the antiquity which has not been proved, and
which was essential to its legal existence. Theremust be not
onlya giving but an acceptance manifested by some overt act
to constitute an adoption according to Hindu Law : 1 Str. H.
L., 95 ; Manu,Ch.IX,, pl. 168. Here there is said to have been
a giving by the natural father, the uncle (defendant Bhag-
vindis), and two other persons, but to whom ?—to two dead
persons, the only two who could have adopted a son to the
man. It has not been contended for the plamtiff that any
person acted as their representative’ at the ceremony of the
adoption, and as such accepted the plaintiff in adoption—not
indeed that such vicarious acceptance would have been of
any avail. There 1s not any good aunthority for saying that
any person except the widow can accept a son on behalf of
her husband (d). There has nof then been any valid, legal
acceptance. We must decline to carry the law of adoption
in this Presidency to a point beyond the farthest limit which
it has already reached, and least of all should we do so for a
sect of Hindus which does not believe in the spiritnal neces-
sity or advantage of adoption.

Exhibit 36, being part and parcel of the abortive attempt
ab ad()ption, must tall 'With it It was not sued upon by the

(d) See Specml Appeal 645 of 1866 (Kenchawa v Ningiipa) demded
22nd April 1867 by Warden and Gibbs, JJ., in which the following

Judgment was given:— o ,
“ In this case, the question for our .decision is whether, under the

eircumstances deposed to, we can hold that Mandpsd did adopt the
34 I ¢
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plaintiff, but was produced merely as evidence of the adop-
tion‘in his case. That document is wholly founded on the
adoption, which being itself a mere nullity, there remams no
ground on which the document can stand, and the defendant
Bhagvand4s is not estopped by it, even if he had been spe-
cially sued upon it. Its consideration has failed. It does
not appeﬁ-r to have been ever acted upon in any respect, and

special respondent, Ningdppa. The Munsif held that there was no
adoption, and the District Judge has reversed this decrce and decided
that there was. It is admitted at the bar that the partics are not Brah-
mans, and therefore that all that is required to establish the adoption
ig a ‘¢ gift and acceptance,” and it is necessary to sce whether there
werc such. The fact, as found, appears to be, that Manipd’s wife died
of cholera, and on the return from the funeral, Manapa was scized with
it, Some conversation took place regarding the adoption of an heir
and Manaph asked Ningapa’s father, Eraps, if he would give his son
to him for adoption. Erdpd assented and on Mandpd being urged to
gqa,through the éel‘emﬁny, he put it off until the morrow, when he
died without doing any more in the matter.

It is argued by the pleader for Ningapi that this amounted to a
gift and acceptance, and that the subsequent acts of all parties in
making Ningdpa light the funeral pile and perform the sraddia, show
that the adoption was 60111plete.

e had considerable difficulty in deciding this point, as certainly
those acts of the family go far to show that Ningapad was considered
as the adopted son; but after a very careful consideration of the facts,
we are forced to the conclusion that the evidence «does not show that
a legal adoption was made. Tn England, a will may be written out,
the witnesses may be in attendance, and the dying man may have the
pen in his hand, but if he dies before putting it to the paper, it is no
will ; and .décidiﬁg about the family estate of a Hindu, we have come
to the conclusion that we must as carefully and strictly examine the
evidence as to the éampletion of the act of adoption, as the Courts at

“heme worid the-execution.of a will.  Being, therefore, unable to find

a formal “ gift and acceptance,” or any overt act of Mandpa’s which
can be tdken in that light, being in fact unable to find more than a
request -and a consent which from Mandpa's own acts were evidently
not deemed sufficient by him, but required that something more should
be done to complete the adoption, we come to the conclusion that we
must reverge the decree of the District Judge and confirm that of the
Munsif, with all costs on the special respondent.”
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the adoption was disputed by Bhagvindis very shortly after
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the ceremony, and after the exceution of No, 36 (see No. 79, BHAGYA'N-

No. 89). Inasmueh too as it clear]_y purported to deal with
immoveable property and was not registered, i1t was open to

such objections as might be based on Sec. 17 and 49 of

Act XX. of 1866, but as we think it falls with the adoption,

and as it (Exhibit 36) has not been sued upon,. there is not.

any necessity for our deciding as to the extent to which

those objections might affect it.

We reverse the decrce of the Subordinate Judge, but
under the circumstances of the case, direct that the parties

vespectively shall bear their own costs of the suwit and ap--

peal,

Decree veversed.

DA'S TRIMAL.
.
RAYIMAL,
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