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Baryorsr Sora'sir and Ba’'pust Sora'si1... Respondents.

Swit agasnst the representatives of o deceased person—Subsiitution of
paities—Liitation~Sec. 14, det X1V, of 1859

“Where a plaint is filed before the expiration of the period of limita-
tion prescribed by Act XIV. of 1859, against persons whom the plaintiff
erroneously supposes to be the representatives of his deceased debtor,
and after such period has explred obtains leave to amend his plaint by

substituting the true representatives as defendants ;

Held that his claim 1s barred.

1?HIS was a regular appeal from the decision of Mukundra
Monirai, First Class Subordinate Judge of Surat, m

Original Suit No. 1571 of 1869.

Kéavasji Sordbji brought this suit against Dosabhéi
Barjorji and Manikji Bépuji, two minors (the present defen- '
dants Barjorjl Sorabj and Bapuji Soribji being named in
the plaint as guardians merely)to recover Rs. 8,330 being
principal and interest due on an agreement of compromise
entered into between the plainiiff and Sordibji Manikj,
orandfather of the minors and father of the - guardians
Barjorji and Bapuji. The plaintiff laid his cause of action on

Act XTIV, of 1859, Sec. 14: “ In computing any period of limitation
prescribed by this Act, the time during which the claimant, or any
person undemwhom he claims, shall have been engaged in pwsecutmw
a suit upon the same cause of action against the same defendant, or
some person whom he represents, bond fide, and with due diligence,
in any Court of Judicature which, from defect of jurisdiction or other
cause, shall have been unable to decide upen it, or shall have passed a
decision xﬁhich, on appeal, shall bave been annulled for any suc¢h cause,
including the time during which such appeal, if any, has been pending,
shall be excluded from such computation.” |
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the 9th December 1866, and alleged that he sued the minors |

Dos4dbhii and Manikji, because Sordbji had appointed them
as his heirs (residuary legatees) by a will.

The guardians, Barjor]: Sor:*ibj% and Bépuji Sordbji. an-
swered that the minors were not Sordbji Manikji’s heirs, an'd
produced two ‘wills, dated, respectively, the 22nd January
1867 and the 13th November 1867 ; showing that although
under the former will the minors Dosibhéi and Manikj had
been appointed Sorébii’s heirs (devisees), that will was revoked
by the subsequent one of the 13th November 1867, by which
the guardians Barjorjt and Biipuji were appointed heirs (devi-
Seeé). The plaintiff thereon applied on the 22nd February 1870
to the Court that the guardians Barjorji Sorabjiand Bipuji
Sor4bji should be made defendants in substitution for the
minors. The Court, on the 4th April 1870, ordered them to
be so substituted as defendants. Barjorji and Bépuji ab-
jected that their substitution was illegal, and that the claim
was barred as against them, inasmuch as the claim must be
considered to have been instituted against them on the 4th
April 1870, when their names were ordered to be substituted,
‘that the cause of action accrued on the 9th December 1866,
and a period of more than three years had elapsed  since
that date. The Subordinate Judge, although he rejected
the claim on the merits, decided the issue of lhimitation in
the plaintiff’s favour. The following are his reasong:—

““ There is N0 dispute about the plamnt having been present-
‘ed within the time allowed by the law of limitation, but the
defendants rest their objection on the ground that the time
from the date on which the debt became dué, to the day on
which the plaintiff presented the petition, sxibstitilting their
names, 18 more than three years, and that therefore this claim
as against themis barred. Krom the circumstances of the
case, as they are at present, the plamtiff does nod appear to
have been aware of the $80011d will. Had he known, at the
time he presented the plaint, that such a document was in
existence, he would have &t once sued the defendants, and
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there would have been no necessity for his applying for the

substitution of the defendants’ names, The time, therefore,
during which he was promptly prosccuting his claim should
be equitﬂ)lv allowed him (Vide the case of Mohan Chand
Kanduv v. Azt Keazi ow Chlidar (a)).”

The appeal was argued before Westrorp, U.J., and Kuu-
BALL, d.

Farran (with hun Nanabhar Haridés) for the appellant.

Ansteyy (with him Khandergv Morojs) for the firs respons-
dent.

Vasudev Juganndath for the second respondent.

Wesrrorp, C.J. :—The plaint was originally filed against
the infant sons of the present defendants under the errone-
oug supposition that those minors were the vepresentatives
of tho alleged debtor, Sordbji, then deceased, and -were so
constituted by his will, dated 22nd January, 1867. They
were, however, only legatees under that will, of which two
other perzons (not the present defendants) were appointed
exccutors. By a subsequent will, dated 13th November
1867, which had the effect of revoking the previous will,

Sordbji constituted the present defendants ““his two heirs

after his decease,”” of which will probate was granted to the
defendant, Bépuji, after the date of the filing of the plaint,

The cause of action is laid 4s having accmed on the 9th
December 1866.  The p]_mnufﬂ on the 22nd February 1870,
applied to have the present defendants (who, in the title of
the plaint, as orginally filed, were described as guardians of
the minors) substituted as defendants in lieua of theiwr infant
sons. Thes substitution was made on the 4th April 1870,
Under these circumstances, the present defendants say that.

they oughﬁ not to have been made defendants by substitu-

tion, and that even if it were right so to make them and not

to put the plaintiff to file a new suit against them, yet the
suit is barred by Act XIV. of 1859, as it cannot be regarded

(@ 3 Beng T T A €. J.233
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as instituted against them wuntil the 4th Apml 1879, or at
the soonest, the 22nd February 1870, and they rely on Kaj
Kishoree Dossee v. Budden Chunder Shoha (b), and Chunder
Madhub Chuckerbutty v. Bissessuvee Debea (c).

The plaintiff, on the other hand, velies on Mokan Chand
Mohun v, Azeemn (d), Kandw v. Azim Kaz Chowkidar (e),
and on Section 14, Act XIV. of 1859. We, however,
ghink that this case neither falls within the authority

of the case last cited "nor within the 14th Section of

Act XIV. of 1859. The suit was originally brought
against the infants, the present defendants bemng only
named as guardians, and, therefore, cannot be considered
as a sult brought against the same defendants, and it is
not a suit brought against some person whom the pre-
sent defendants mnow represent, but agamnsi some persons
{viz., the minors), whom .the present defendants were
formerly erroneously supposed by the- plamntifi to hae
vepresented, and, moreover, aganst persons who did not
in fact represent the deceased debtor Sorébji. Under
these circumstances we think that were we to apply Sec.
14 to the present case for the benefit of the plaintiff, we
should be adding words to that section not now to be found
i 1t. On  ths oround, we hold that this suit cannot be
maintained against the present defendants, and 1t 15 unneces-
sary for us to enter upon the question of Gona fides and
due diligence, which might arise hereunder the same section,
if the suit werc to be considered as originally instituted
against persons whom the defendants represent. We dis-
miss the appeal with costs. Only one set of costs, however,
1s to be allowed to the defendants, as they ought to have

appeared and defended the appeal jointly and <ot separ-
ately.

Decree ajfirmed.
(6) 6 Cale. W. R. Civ. R, 298, (¢) Ibid 184
(d) 12 Thid 43, '
(¢) Beng. 4. Rep. A, C,J. 233,
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