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Brivmancowpa' MARIA'PA" (... .. . ee...... Dlespondent.
Jurisdiction.—Suit ageinst Collector—Right to object to jurisdiction.

Although the entry by a Collector of a particular person’s name
as ‘occupant ' affords, however mistaken, no ground for an action
againgt the Collector, yet where there is an apparcnt and rcasonable
ground for apprehending legal injury from the Collector’s proccedings
—as when the Collector affirms one person’s title to the exclusion of
another by entering his name in the register of “ watans,”’ (compiled
under Rcfrulatmn XVI of 1827, 5. 19), or where damago to. a person’s
I‘l“‘ht is likely to arise from the Collector’s act—it is not improper to
J()ln the Collector as a party to a suit.

Where a suit is instituted against a Collector and another person,
aud the Collector does not appeal—

Held that the question of the District Court’s jurisdiction to en-
tertain the suit being a ground common to all the parties affected by
the judgment, it is open to the other person to object that the plaink
did not disclose a cause of action against the Collector and that the
District Court consequently had not jurisdiction.

HIS was an appeal again§t the decision of M. B. Baker,
- Senior Agsistant Judge, F.P., of Kalidgi, awarding the
plaintiff’s claim.

The facts of the case are briefly these :—

The plaiutiff, Bhimangowdd, alleged that he was the here-
ditary Pdtil of the village of Zanmatti and that his family had
always officiated as walanddr Pétils ; that although the de-
tendant, Sangapa, had nothing to do with the Patilship, yet
that the second defendant, who is the first Asgsistant Collec-
tor of Kaladgi, had entered Sangdpd’s name on the register of
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walons as the sole proprietor ; and prayed for a decrce de- 1873

claring the plaintiff to be the owner of the watun and en- g xeapar

titled to officiate perpetually as watanddr. Mﬁfj PA.
The defendant, Sangipi, denied the plamtiff’ss right to %ﬁ?&

the watan, as also that the plainti{f had officiated in his Mania’rs’,
own right, but asserted that he had only officiated for San-
2ApA.
The Assistant Collector of Kalddgi stated that Sangipa
was the owner of thewafan and entitled as such to officiate

perpetually.

The Assistant J ndge laid down only one issue for deter-
mination, no other having been desired by the parties, viz. :
““ Is the plaintiff the owner of thewatan in dispute, and is he
entitled to officiate continually ?”” and found that issue in the
affirmative. He therefore decreed fpr the Iﬁla,inti ,

'Againéf this decree Sangipa alone appealed.
The appeal was argued before Wast and PiNuey, Jd.

Dhirdjlal Mathuradds (Government Pleader) forthe defen-
dant Sangdp4 :—The entry by the Assistant Collector does
not affect the rights of the parties inter se ; there 1s, there-
fore, no cause of action against him, and, consequently, no
jurisdiction in the District Court : Fatma v. Daryé Séaheb and
J. B Avrmstrong, Collector of Kaladgr (a); and The Collector
of Poona v. Bhavdnrdv (b). I take this objection, which is
comimon both to the Assistant pollector, who has not appeal-
ed, as well as to my client, the first defendant. I further
submit there is no cause of action even against \m_y client :
Balava v. Shidgowdé (¢). On the evidence the plaintiff
1s not entitled to a decree.

Pandurang Bolibhadre for the respondent, the original
plaintiff :—The Assistant Collector not having appealed, he
must be considered to have waived his right to object on the
ground of jurisdiction. That ground is not common to him

(2) E‘-up;i‘a, p. 187, (6) Supra p. 192,
(¢) 7 Bom. H. C. Rep., A. C. J, 99.
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‘and the defendant, Sang4p4, who has appealed, and he, there-
 fore, cannot take it. The plaint does disclose a cause of ac-

tion againgt the Assistant Collector, who has made an order
that certgin duties relating to the office of a watan holder
shall be performed in perpetuity by the' defendant Sangipid
tb the exclusion of the plaintiff. The Assistant Collector de-
nies the plaintiff’s title; asserts that of the first defendant,
and sets up his own right to make the watan register. © A
suit for such a declaratory decree, as has been asked for in
this case, lies both against the first and the second defendants :
Baboo Bhugwan Singh v. Mitturjeet Singh (d); Meghrag

Svnglv. Rashdharee Singh (e); Brommo Moyee v. Koomodinee

Kant (f); R. A. No. 48 of 1871. The plaint distinctly sets

forth that the plaintiff is entirely excluded from enjoyment

of the watan by the act of the Assistant Collector. Upon
the evidence the Court below came to a right conclusion.

Wast, J. :—The first objection raised on the hearing of this.
appeal was that the Assistant Collector having been wrongly
included as a defendant, the suit had thus improperly heen
thrown into a form which made it apparently cognizable
only by the District Court as the Court of first instance.
As against the Assistant Collector, the plaint, it was salid,
disclosed no cause of action ; the plaint as against him, there-
fore, onght to have been rejected ; and he being excluded.as
a par ty,,. the decree, 1t was contended, ouﬂ*ht to be reversed
and the suit remitted for trial, should any cause of action
appear as against the defendmnt, Sangapd, to the Court of
the Subordimate Judge within whose local jurisdiction it had
avisen. In support of this argument, reference was made to
the decisions in Fatma v. Daryd Siheb and J. F. Armstrong,
Oollector Of Kaladgi (supra) and The Ooﬂcctm of Poona v.
Bhavanrav (supra). Inthe former of these cases, the suit was
by the widow of a deceased Mullg, and she sought to have
an entry in the Collectox s books cancelled by which the name

(@) 17 Cale. W. Rep. Civ. R. 169.
(2) Ibid. 28L (/) Ibid. 467.
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of the second defendant. had been registered as occupant of
the Indm land attached to the Mullaship. - The Court
held that “ the pfa,yer for relief, which her plaint ought to
have contained, should have bsen for an award of her
share in the property of her deceased hu'sbaﬂd: and not
for the entry of her name in the Collector’s book. The
fact, that another person’s name has been enfered m the
Collector’s book as occupant of the land, does mnot of itself
necessarily establish that person’s title or defeat the title of
the plaintiﬁ“; The Collector’s book 1s kept for purposes of
revenue, and not for purposes of title.” The Court, therefore,
reversed the decree of the Assistant Judge, and, permitting
the plaint to be amended by striking out the Collector’s
name, directed that the proceedings should be transferred
to the Conrt of the Subordinate Judge. Again, 1n the more
recent case, The Collector of Poona v, Bhavdnrdv (supra),
decided on the 9thJune last, the Chief Justice said : « If this
suit complained only of the entry of the name of the second
defendant, J :éinkibﬁi, 1n the books of the Collector, as Indm-
dar, we think that it would not lie against the first defend-
ant, the Collector.”” It must be taken, therefore, as the
settled doctrine of the Court that the entry by a Collector
of a particular person’s name as ‘ocecupant’ in the books,
kept for the purpose of detérmining— to whom the duty or
the right attaches of settling for the Government revenue,
affords, however mistaken, no ground for an action against
the Collector. The reason of: this, however, is that the entry
does not “ defeat the title of the plantiff.” Should the Col-
lector proceed further and interfere with the plaintiff’s rights
by an order placing him in an appreciably worse legal position
than that to which he 18 entitled, the Collector at once
becomes liable to an action. Thus in The Oollector of Poonc
v. Bhavinrév (supra) the Collector had ordered that the
plaintiff should not draw his share of an Indm directly from
the village officers. The Collector could not, by this order,
really dispose of the relative rights and duties of the plaintiff
and of the second defendant for, whose benefit the order was
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made ; these could be determined only by the Civil Court ;
yet his interference, being unwarranted, was held to have
subjected him to an action. In Regular Appeal No. 48 of
1871, cited for the respondent, the Collector had issued an
order byfwhich he declared that the first defendant was the
sole owner of a watan. The plaintiff, having been previously
adjudicated to be a half sharer, was held to have “been
forced into the Court by the Collector,” and to have had a
good ground of action against that Officer, though the
Assistant Judge below, relying on the cases of Bdaldjr Joshi
v. Dharma (g), and Sakhdrdm S. Gadkari v. Kalydn Muni
cipality (k), had determined that no suitlay. No pecuniary
advantage was attached to the Pdtilkr watan 1n that case,
except the emoluments of the officiating member, to which
the plamtiff could not in general succeed, even though
elected without the sanction of the Collector (Act XI.

~of 1843, Sec. 5) ; but the order, purporting to exclude him
( o

from the position of a co-sharer, was deemed a substantial
infringement of his legal rights, entitling him to a remedy
at the hands of the District Judge. |

Section 19 of Reg. XVI. of 1827 imposes on the Collector
the duty of recording the land and allowarices attached to
hereditary offices, which are then guarded against aliena-
tion by Section 20. In performing the function thus assign-
ed to him, the Collector practically determined prima facie,
under the Regulation law, wko were the proper holders of
the watan, from whom he ¢ould require the performance of
the services attached to 1t under Section 38 of Reg. XVII.
of 1827, and whose failureto perform those services should

~ entail a forfeiture of the watan. These latter provisions have

been ];*epeal(éd; but they are snbstantially revived in the rules
published by Government under Bombay Acts IT; and VII.
of 1863. * Under Act XI. of 1848, the Collector has to exach
the proper duties from hereditary officers, and, under Sec. 4

()2 Bom, TL. C. Rep. 363 (%) 7 Ibid. A, C. J. 83.
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of the same Act, to determine at least primd facie whether
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persons clalmmg to be sharers of a watan really are so for
the purposes of election or appointment as office-holders. In
doing this, the Collector would be gmded by the register of
watanddrs made by him or under his orders. The declara-
tion that A was sole watandér to the exclusion of B would

']

icer subor-

cause B’s exclusion by the Mamlatdar or other o
dinate to the Collector, at the first opportunity, from actual
enjoyment as in Regular Appeal No. 48 of 1871. The Assist-
ant Collector in the present case professed to be acting in
the performance of his official duties under a delegation from
the Collector according to Sec. 5 of Reg. XV1. of 1827. For
his acts in this capacity, an Assistant Collector is expressly
made subject by Sec. 6 of the same Regulatwn to the juris-
diction of the Civil Courts, and the entry, constituting a de-
claration against the plaintiff’s title, must, as against the

Assistant Collector, be regarded as an official act. It thug
falls within the provisions of Sec. 35 of the Indian KEvidence

Act, and might be used to destroy or impair the -plaintiff’s

title whenever that should come m question in a Court of’

law. But any act, which injures another’s right and would in
future be evidence against him, constitutes a cause of action
for him against the wrong-doer (I Wms. Saunders 346 &
and cases there cited). The plaintiff might thus have claim-

ed at least nominal damages for an act calculated to injure
him, even though no injury had actually resulted ; and accord-
ing to the recognized principles applicable to suits for a
declaratory decree, he might seek such a declaration against
the Assistant Collector. 1t was not intended, we apprehend,
by the decisions pronounced against a Collector’s liability mn:
certain cases, to make the question of jurisdiction generally
dependent on. the result of a suit in which that officer is

made a defendant. It maycfc\ten be a question of consi-

derable difficulty whether the Collector ought to be made
a party or not. If he ought, then the suit ought to be
brought in the District Court (this is the Collector’s
privilege), and would be improperly brought in a Subor-
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dinate Court. It would, therefore, be somewhat of a hardshi p,
- if on its turning out that the alleged cause of action against
the Collector does not strmﬂy constitute one, and the suit
as a@alnst him therefore fails, the plamntilf should have to
. begin his proceedings agamst a co-defendant over again.
The nature of the plaint as to the parties against whom a
remedy 1s sought, whether in the event 1t can be obtained or
not, is what primarily determines the jurisdiction of the
Court. The intention of the legislature on this point must
not be allowed to be defeated by any mere evasion, such
as the introduction of the Collector into a suit with which
he really has no concern, or in which there is no reasonable
pretence of a cause of action against him. In such a case,
Fatmd v. Daryi Siheb (swpra) shows that the device will
be frustrated as soon as it is discovered, and the cause placed

before the proper trlbuna,l at the expense of the plantiff.

But where there was an apparent and reasonable ground for
apprehendmg legal injury from ‘the Collector’s proceedings,
even though i the end it should turn out that the suit
against him cannot be sustained, 1t 18 not, a,c:cordiilg' to onr
view, necessary to annul all that has been done. Much less
is this necessary, where, as in the case now before us, damage
to the plaintiff’s right might at any moment arise from the
act complained of. Analogies, supporting the conclusion we -
have thus arrived at, may be drawn irom several of the
placita collected in Comyn’s Digest, Title Courts (2) on the
jurisdiction of the Court of Exchequer, and Bacon’s abridg-

inent on the same subject. .
The Assistant Collector has not appealed from the decree

pionounced against him. This must be-taken as an acquies-
cence on 1113 part inthe decree and consequently an admis-
sion of the ]uﬂsdmtmn of the A%%lqmnt Judge over the canse.
On this an objection was taken by the respondent that the
present appellant, Sangdpé, could not raise the question of
jur isdiction which the Assistant Collector had waived. The
Assistant J udg’e’é decision had proceeded, 1t was said, on'no
ground common to both the defendants except that of Bhim-
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angowd®’s ownership of the awatan, and this question alone
could be argucd in secking a reversal of the decree as 1t
affected the Assistant Collector, whose act alone had given
occasion to the suit. But a Court,in dealing with a,case on
the merits, implioitly determines, even .When the question

has not been expressly raised, that-it has jurisdiction over

all the parties whom 1t retains before it, and this is a ground
common to all the parties affected by its judgment, differing
from other grounds only in this, that an objection based on
1t may be taken at any stage of the proceedings in the cause.

It was open, therefore, to Sangépa to object to the juris-

diction of the Assistant Judge, though, for the reasons we
have already given, we think that the objection has not been
 sustained ; but the Assistant Collector’s abstinence from
appeal may be taken as an admission that, apart irom the
question of jurisdiction, he considered that a case had been
made out against him, and that, therefore, there was at least
a cause of action against him set forth “on the face of the
plaint, which ought otherwise to have been rejected. The
cause of action -was an act by which Bhimangowd4 was to
benefit to the injury of Sangipd. If the Assistant Collec-
tor’s proceeding was, as has now been contended by the
appellant, purely futile and inoperative, there was no reason
why he should have maintained it against the plaintiff. He
has maintained it, and to the end of upholding an interest
asserted by himself against that set up by the plaintiff. He
cannot now, therefore; rely on Balavd v. Shidgowdd (supra)
‘to show that there was no cause of action against himself.
For the purposes of a declaratory suit, there was a good
cause of action set forth in the plaint, and one substantially
identical as against each of the two defendants. Bpt it has
also been disposed of on a ground common to both, and it

1s thus open to Sangipa alone to challenge the decision on
behalf of the Assistant Collector as well as of himself.

It becomes necessary, therefore, to determine whether, on
the evidence, the "decision of, the Agsistant Judge in favour
26 H ¢ '
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__ 1873, of Bhimangowd4’s ownership of the wafan can be sustained.
%f:f f}f,,j- The oral testimony is meagre and in some instances mani-
Baroa.  Lestly prejudiced. It must be tried by the toughstone' of

M(i?;in;;f the documents, as to the authenticity of which tghere 18

“" much less room for reasonable doubt. Several witnesses
+depose to an actual possession of the pafilki watan by the
plaintiff Bhimangowdd’s family for two generations. As to
whether the duties performed were those of the Revenue or
of the Police Pdtiiship, the witnesses differ. Tt appears
from the statements that Shiddapa officiated in one of the
offices for 10 or 12 years, and this Shidip4 deposes that he
received his appointmént as Police Patil from Malapd the
father of the appellant, Sangdipé, and officiated for 20 years;
He, however, admits that the plaintiff held the watan
land. Kasirav (35) deposes that he officiated as Revenue
Patil on the appointment of Jangamipd, the appellant’s
grandfather, from 1235 to 1244 Phasli. He states also that
this Jangamappd (Desdr) always cmployed subStitutes. for
the performance of his walanddr duties as Pdtil, thongh he
uscd sometimes himself to sign the accounts: His state-
ment, that the land attached to the Pdatilship was first give;i
by Jangamippé to the plaintiff’s father, Maridpi, rests only
on the report of his father. The weakness of such testimony
ag this is obvious. It would not be safe to pronounce deci-
sivély on the title without something much more satisfactory
to rely upon. The documentary evidence, however, takes us
back to 1236 Phasli (A.p. 1827-28). In document, No. 44,
J a}ngaméppéf‘s name appears in that year as Officiating Pétil
with Maridpd as ““mnisbat Patil,” 4.e., as the scrvant or
deputy of the Patil. In document, No. 43, Jangaméppa’s
name is entered separately as holder of the Desdi’s and of
the Pdtil’s lands—of the latter as officiating Pditil. In the
'qenes of official documents, which blmo the evidence down
to a recent period, Mariipi appears to be entered almost
1nvar1ab1y as holder of the watan “mnisbat Pitil, ” and not as

an independent owner. In some of the Ldwani Chittis or

lists of fields éultivat_ed_, Malip4d’s name is entered without
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that of M{Lri*'ip}i (50, 51, &c.). In some, Kisiriv's name 1s 1873.

- R e ]

entercd as the Kdvlun of Malipd (52, 55). But what are Saxeara’
. o BIALA.IP.ﬁlf
morc conclusive than those docnments are the papers (59-62) ’.

signed by Bhimangowdd himself as “nisbat P4 vtal,” The Iég;f[) ‘f
watan holding 1s thus traced into tho possession. of the plain-  MaRra'ra’
tiff’s father, and it is made clear that the possession was not
originally that of an independent owner holding adversely

to the Desqr family now represented by Sangipa. Mar-

r1apa took the land as an assistant or ‘misbat Patl) and

though it has now been held for more than 40 years by him

and his sons, they have continued to perform the duties or

some of the duties implied in the designation ‘nisbat Patil.

They could not change the character of their possession by

mere continuance of enjoyment, and the independent title to

the watan asserted by Bhimangowd4d cannof, on the evi-

dence, be sustained. We,therefore,reverse the decree of the

Assistant Judge with costs.

Pinury, J., concurred.

Deeree reversed with costs,
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