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Reqular Appeal No. 4 of 1373.

GIRDEARIA'T, DAYA'IDA'S ...ovvvenn.ns (PUF) Appellont,

JacanNa'tH GrepuarBrA’t and CHOTA'LA'L
UI:A'SRA’BI T AR IR EEEEZEFITE NS Y N NN Y (DeJ-thSa) RGSPO%dQ%tS-

" Judge’s refe;*riﬂg to documents, and facts not in the plaint—Malicious
prosecution without reasonable or probable cause—Amount of damages.

A Judge, in considering, under Sec. 32 of the Civ. Pro. Code, whether
he should admit or reject a plaint, is wrong in referring to documents
and facts not stated in, or annexed to, the plaint, nor aseertained by
him by interrogation of the plaintiff, although such documents and
facts may have been onrecord in other proceedings in the Judge's Court.

In a plaint, claiming damage for an unsuccessful eriminal prosecu-
tion of the plaintiff by the first defendant, and sanctioned by ‘the
second defendant as a Subordinate Judge, the plaintift (though, stating
in the plaint that the second defendant “maliciously and without.
authority” sanctioned the prosecution, and that the Magistrate, befors
Whom it was brought, held that there was no cause- whatever for the
charge,) did not allege in the plaint that the lst defendant prosecuted
him (plamtlﬂ’) maliciously and without any reasonable or probable
cause, or that the_ prosecution was sanctioned by the 2nd defendant

without reasonable or probable cause ;

Held that the plaint was properly rejected, and that there was no
good ground for allowing the plaint to be amended, the plaintiff

having delayed the filing of it until the last day but one aHowed by

the law of limitation.
Quaere—Whether the first and secand defendants could pmpeﬂy be

JOmed in such an action ?
In every such plaint, plaintiff should name the amount of damages

which he seeks to recover as compénsation for the injury of which he
ccmplains. |
YHIS was a regular appeal against a decision of Mr, Newn-
 ham, the District Judge at Surat, '
G1rdharlam1 Dayildés instituted this suit against Jagnnith

Girdharbhdi for damages or compensation for a criminal

prosecution unsucecessfully brought againgt him (Girdharl4l)

by Jagannéth, and against Chot4l4l Uldsram, the 2nd defen-
dant, as the Subordinate Judge at Broach, for sanctioning
that prosecution “ maliciously and without anthority.” The
District Judge rejected the plaint on the facts and for the
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reasons contained in the following extract from his jude-

ment (—

““ On consulting several papers on my records, which bear
on the facts leading to this proseontion, I find thatabout the
year 18G9 JagannAth obtained a decree in the Broach Court
against Girdharldl and his brother, which was confirmed, cp
appeal, by my predecessor, Mr. Kemball, who, at the same time,
remarked on the frivolous character of the principal objections
taken by the defendants. Sometime afterwards, Girdharlal
instituted criminal proceedings against Jagannith, believing
that he had discovered new evidence and requested the
Broach Subordinate Judge’s sanction to them. Being refused,
he applied to me; but 1 declined o give such sanction as long
as Mr. Kemball’s decrce remained unaltered. On this, he
applied for 4 review of judgment which was allowed; but,

after enquiry, I found no suflicient reason to disturb my
learned predecessor’s decree.

“ On this, it appears that Girdharlal prosecuted on a charge
not requiring sanction, as I find J agannéuth'_ tried by the
Acting Assistant Session Judge of Broach for criminal
breach of trust, but at once acquitted, that officer holding

that the allegations of the prosecutor himself did not warrant
such a charge.

““ Jagannath, then, 1in his turn, sued on another note. Gir-
dharl4l and his brother put in an answer for which Jagannéth
prosecuted the former, the Subordinate Judge giving formal
sanction. The Magistrate, Mr. HEutee, however, discharged
him, expressing strongly his* opinion of his innocence.
Hence this plaint which has been tendered on the last day
allowed by the law of limitation.

““ Against Jagannéith, there is certainly a ground of action;
but with regard to the Subordinate Judge—the ihclusion of
whom in the plaint has rendered necessary its presentation in
this Court—this 1s the ﬁrst_plaiﬁt of the kind that 1 have seen.

“In the cases of Vindyalk v. Ttché (@) and Venkat V. Arm-
strong (b) there Was__an irregula,rity) in defendant’s actions; in
(@) 3 Bom, H. C. Rep, A. C. J, 38, (b)) Ihd. 47,
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the latter case, WesTROPP, J. remarked ¢ prima facie the act

Grpariay complained of isa wrongful act.” So in Vithoba V. Corfield

D“Aﬂl'm 5 (¢), the action was irregular, But in this case, the Subordinate
JAGANNATH Judge had clearly ]uﬂsdwb on to give leave for a prosecutmn ,

GIRDHAR-
BHA'T AND
CroTA AL,

if he thought it advisable, although the plaintiff says it was
done ¢ without authority ’ (vagar adlhikdiri) whatever he may
mean.bythat. There is no question ot the Subordinate Judge
¢ believing himself in good faith to have jurisdiction’ (Act
XVIIIof1850) ; he had jurisdiction, acting on his opinion
of the case. The plaintiff, it is true, charges him with acting

‘in malice’ (pap budhi the). But if every one, who may choose .
to assert that a public officer performed a perfectly regular act
maliciously, is to be allowed to sue him 1n the Civil Court, 1t

follows that every Magistrate and every Sessions. Judge,
- whose senfence may be reversed on appeal, must be prepared

to vindicate the good faith of his decision, as defendant in

a suit brought by the successful appellant. Either Act
XVIIT. of 1850 was passed to prevent a state of things -so
absurd and so contrary to public policy as this, or it is all
but useless.

« T find that the plaintiff has no cause of action against the
Subordinate Judge ; he might sue Jagannéth, but it must be .

‘in the Lower Court. 'Had he done his, this Court would

have, on his application, transferred the suit to the Court of
another Subordinate Judge. As a matter of course the plaint

18 rejected.
« T gbserve, moreover, that the claim is not valued, and

‘made on a 10 Rupee stamp ; ; this is also incorrect, as nothmg

hindered the plamfiif from appra,lsmg the injury he has
sustmned at whatever rate he pleased.”

The . appeal was heard before Wesirore, C.J., and Mzr-
vizr, J., op the 25th April 1873.

Nagindds Tulsidds (with’ him Chumilal  Maniklal) for
the appellant. ' '

WESTROPE, C.J.: :—This 15 an appeal from the decision of the
District Judge which .1ejocted, under Sec. 82 of ‘the Civil

(¢) 3 Bom.H, C. Rep. Appx, 1.
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Procedure Code, a plaint -presented by a Vakil of the High  1873.
Court against the defendant, Jagannith Girdharbh4i, for ‘ -

, fora GIRDHARLA'L

malicious prosecution for giving false evidence, and against DAYA'LDs'S
v,

the defendant, Chotdldl Uld%ldlbl Subordinate Judge at JacaNya'tH

GIRDHAR-'
Broach, for maliciously sanctioning that prosecution. BHA'T AND
CHOTA'L'AL
ML A Thio T A rn L . SR L S
A 11T 171D

trict JUUZO Was 111 error in IBILI‘I‘H]O' to QOOUHIEEHDS
and facts, neither mentioned in or annexed to the plaint, nor

ascertained by interrogation of the plaintiff by the Judge.
Although those documents and facts may hawe been on
record in other proceedings in the Judge’s Court, yet
being delors the plaint and not stated or referred to by the
plaintiff (after being qnebtmned by the Judge as contem-
plated by Section 32), the Judge ought not to have taken
them into consideration in order to determine merely whether
or not the. plaintiff made out such a prima facie cause of
action as rendered his plaint admissible on the file.

Independently, however, of auy information obtained by
the District Judge of matters extraneous to the plaint, we
think that it is a plaint in its present form unsustainable
against either of the defendants. The plaint does state that
the Subordinate Judge (the 2nd defendant) “maliciously and
without authority ”’ sanctioned the prosecution of the plain-
tiff, and that Mr, Ménickji Kévasji Entee, the F. P. Magistrate
at Broach, was of opinion that there was no cause whatever
for the charge against the plamtlﬁ but the plamtl‘ does not
himself, anywhere in the- plaint, aver that the charge was
made against him by the Ist defendant, J agannéth Girdhar-
bhéi, maliciously and without reasonable or probable cause,
or that the sanction for the prosecution was given by the 2nd
defenda,ni; Chot414] Ulésrém, without reasonablé 4r probable
cause, which the plaintiff should have averred, ingsmuch as

it is quite possible that a sanctien might be granted with
reasonable and probable cause, and yet bé so granted mali-

rtntialt - No oo 111"\+ 1+ Wﬁ111i:l hr:t Verv Tmﬂvnﬁﬁ‘r' 'F 0 Tqu dia.
I_JJ.UL-I..DJ.J L T R A Uy AL LA - .Ll-r:.l..ul.l\.-u. ) eils WIS

creditable to, any Judge or Mag1stmte to permit prw&te ma-

Yce or vindictiveness in anypwise to enter into his motives for
24 H.C
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1873, granting or withholding a sanction; but if there be reagon-
(I{RDH.AI a7, able and probable cause for the sanction, it would not be

DA‘Y{; LDAS  yitiated in legality by the impr operly superadded malice.

JAGARNA'TH
GIRDUAL So toe as regards the prosecutor; he may be strongly ac-

BHA'T AND | . . . . : . . |
| | 1 rosecution. but, if he hav
CHOTAT A tuated by malice 1In bringing a p , but, | o

reasonable and probable cause for 1t, his malice does not ren-
der him hable to action for having prosecuted.

In Johustone .v. Sutton (d), it is appositely said in the
judgment of Jhe court: “The essential ground of this
action is that a legal prosecution was carried on without o
probable cause. We say this is emphatically the essential
ground ; becausa every other allegation may be 1mphed from
this ; but this must be substantively and expressly proved,

.‘:md cannot be 1mp118d

«TFrom the want of probable cause, malice may be, and
cmost commonly is implied. The knowledge of the defendant

18 also implied.

“ From the most express malice, the want of probable
cause cannot be 1mplied.

‘ ;‘A man, from a malicious motive, may take up a pl"OSBGU.-
tion for real guilt, or he may, from ecircumstances which
he really believes, proceed upon apparent guilt; and in
neither case 1s he hiable to this kind of action.”’

And m Morgan v. Hug]ws (e), Buller, J., said :— The
grounds of a malicious prosecutlon are, 1st, tha,t it was done
maliciously, and 2ndly, without probable cause. The want
of probable cause is the gist of the action, ”

In an anonymous case reported in 6 Mod. R. 73, the court
of K. B. held “that let a prosecution be never so maliciously
carried on, yet if there be probable cause or oground for it,
no action for malicious prosecutlon will lie.” See also
Reynolds v. ](mmﬂdfu (1"\ 2 Saunders Pl and F’ . }‘F-L sl

o e et

321, 324 2nd ed.

(DIT.R.544  (e) 2 Ibid. 231, (f) 1. Wils. 232
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We think; therefore, that for these reasons, and not for the 1575

reasons relied upon by the District. Judge, he was justitied grrprarnat
Dava’Lpa’s
V.
JAGANNA'TH
GIRDIAR-

for 10 rupees, would have covered damages to the extent of leliﬂai}fx},
- TIJ. i .
1.3

Rupees 130 and no more, and that there was no reason’ why

In rejecting the plamt and we affirm hig order.

As rewards the stamp, we are of opinion that it, heing one

the plaintiff should not have named the amount of damages
which he sought to recover as compensation for the i 11131113;
of which he complained.

We see no grounds sufficient to induce us to permit the

plaintiff to amend his plaint, he having delayed the presenta<
tion of it.until the last day, or last day but one, on which
the law of limitation would permit him to file 1t. |

We decide nothing as to the propriety of joining both de-
fendants in one action, and as to the necessity of suing them,
if at all, separately. It is unnecessary for us to determine

that question, and by our silence on that point we are not to
be understood as concurring in the course adopted by the

plaintiff.,

Order affirmed.

—

[ ApPELTATE CIVIL J URISDICTION. ]

_Ragulmiﬂppegl No. 65 of 1871. April 9. |

Fa'raA" KoM NUBL SA'HEB seveercecsrnnenaee.. . Appellant,
Darya' Sa'ses and maE CorrecTor of

KAL.A.DGI ”', ........... u-nn..,.....f_..“...RQSjQOnCZentS
Pr oper f? amfmg of plaint— Amendment—Collector’s books— Title.

A person, claiming a share inland i i right of heushq“;g)cmnot sue a
Collector for entry of his name in the’ revenue books, but sue the

coheirs for an award of a share in the land, or fora declaration of
right to such a share.

The Collector's book is kept for purposes of rev

lie Ris k r purpose not for purnoses

..._-, -a.. L L g & t!’\-'ll- AR T

of title, and the fact of a person’s name being entered 1n-the Collector’s
book as occupant of land, does not, necessarlly, of 1tsclf establish that
persow’s title, ox defeat the titlo of any other person,
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