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Court by the Honourable Lirovyp and KeMBALL, JJ., on the
12th September 1872, whether the accused has commit-
ted an offence, I forward the ptoceedings for the orders of
the Judges of the said Court,”’ I

The reference was heard by Baviey and West, JJ.

- PER CuriAM :— The Court will not interfere, as the salt
having in this case been legally appropriated, its dishonest
removal was theft, |

Lecord and Proceedings veturned.

[Orrcivan Crovinan Jurispicrron. ]
REG. v. Pestanst DiNsnA’ AND ANOTIIER.

Statement of Judge conelusive— Refusal of Judge to reserve point 0 n

law not reviewable—Summing up by judge— Non-direction— Certificate by
Advocate General—Abetment of murder by tmpossible means—Sorcery—

Prwy Council—Leave to appeal.

The statement of a Judge, who presides at a criminal trial, i3, up on
) case&eserved nnder the 25th clause of thae Charter of the ITigh Court,
or upon a case certified by the Advocate General under its 26th clause,
conclusive as to what has passed at the trial.  Neither the aflidavits of
bystanders or of jurorg nor the notes of counsel or of short-hand-
writers are admissible to controvert the statement of the Judge.

It is in the discretion ofthe Judge, who presides at a criminal trial,
whether or not he will reserve® a point of law for the opinion of the
High Court, and such discretion will not be reviewed by the I[TighCourtr
s’itting as a court of review, under clause 26 of the Lictters Patent,

Semble. Non-direction by a Judge 1s not a matter upon which the
Advocate General should grant a certificate under clause 26 of the

Letters Patent.

‘In considering whether 2 Judge has misdirected the jury,
and general effect of tho whole summing up shnni.-:l .hu looket o
if, upon the whole summing up, the court is of opinivn tl'n:;t m; :-itﬂ::
tially the proper direction has been given to the jury,s it wil | ni | '1] e
though the Judge has omitted to direct the jury cxpressiy

the tenor
1 at, and
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gsome important point,
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Whether abetment to murder by sorcery or other impossible meuns
is an offence under the Penal Code.— Querre.

In criminal cases the High Couft will not, in general, grant leave to
appeal to the Privy Council, unless some important question of law
or practice, or jurisdictionis involved.

Considerations that guide the Court in granting leave to appeal in
such cases, stated, and instances in which such leave has been granted,
mentioned. | |

T the First Criminal Sessions of 1873, before Baviey, J,
X and a Special Jury, Pestanji Dinshd and Sakhérdm
Réghoba were charged as follows :—

I. That they, thesaid P.D.and S. R, heretofore to witon
the 1Ith of December 1872 at Bombay, did instigate one

Kakish4 Illdhibaksha to murder one Nicholas DeGa, and did
thereby abet the commission of an offence punishable with

death against the Acts, &c.
I1.  That they, the said P. D. and S.R., afterwards to wit

on the day and year last aforesaid, did instigate one Kakish4
Il4hibaksha to murder one Rose Mary DeGa, &e., (following
the wording of the former charge).

The evidence given at the trial, which consisted of that of
persons who overheard the conversation,showed thatPestanji
Dinsh4 and his accomplice Sakharim Righobd instigated
Kakisha Illdhibaksha to kill the two DeGas, named in the
charges, but that when speaking to Kakish4d IHihibaksha,
with reference to the means by which the deaths were to be
brought about, Pestan]i Dinsha expressly told Kakishd that
h'e'Wa,s not to use poison but wag to “ polish off ”’ (sdf karnd)
the DeGas by means of ?/lein. Kakishd I1lihibaksha, the person
mstigated, was, at the time of the instigation, in the employ-
ment of the Police.

It was conteﬁded for the prisoners at the trial: I-—that the
intention of the prisoners was not a serious intention to kill,
and IT—that if, 1 fact, Such an intention did exist in their
minds, it was clear, upon the evidence, that their intention
was that the deaths should be brought about by means of
sorcery only, and that mstigation to murder bjf sorcery did
not constitute the offence of abetment of murder within the
meaning of the Penal Code,
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Anstey and Inverarity were of counsel for the prisoner
Pestanji Dinsha.

Marriott and B. Tyebji were of counsel for the prisoner

Sakhirim Righobd. -
The Honourable A. . Scoble (Advocate General) and
F efrgipsoﬁ appeared for the prosecution.

. Anstey, before addressing the jury for the first prisoner,
asked the presiding Judge to rule that there was no case to
go to the jury, but the learned Judgeheld that there certainly

was a case to go to the jury, and Anstey, thereupon, addressed

the jury both on the law and the facts.

At the close of Anstey’s address, his junior counsel, by his
direction, asked the learned Judge to reserve, under clause 25
of the Letters Patent, for the opinion of the High Court, the
point of law “ whether instigation to murder by sorcery
constituted any offence at law,” but the learned Judge declin-
ed to do 0, saying that he did not think there was at pre-

sent (then) any question of law to be reserved

The further material incidents that occurred at the trial
are fully detailed in the judgment of the Full Court.

The jury found the prisoners guilty, and they were each
sentenced to seven years’ rigorous imprisonment.

Subsequently, upon a certificate of the prisoners’ counsel as

to the direction given by the learned Judge in his charge to
the jury, the Advocate Gengral granted a certlﬁcate, under

clause 26 of the Letters Patent, which, omitting the formal
portions, ran as follows :— |

“ And whereas the said Pestanji Dinsha and Sakhardm Raghoba
were respectively found guilty by the said jury upon the said charges
and were, therefore, severally sentenced, by the said 1\.f[r Justice Bav-
© LEBY, to rigorous imprisonment for the term of seven years; and
whereas it has been reprosented o me that the said Justice did direct
the said jury with regard tothe said charges that evidence of a simple
intention to kill, without reference to the means to be employed to
cause death, was sufficient in law to warrant the conviction of the
gaid Pestanji-Dinsha and Sakharam Réghoba upon the said charges;

and whereas it may be doubuful whether the said direction of the said -
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Justice to the said jury is warranted in law, NOW I, Andrew Richard
Scoble, Her Majesty’s Advocate (General at Bombay, do, under and
by virtue of the powers to e En’@}'}lsted by the Letters Patent for the
igh Court of Judicature for the Presidency of Bombay, bearing date
the 28th of December 1865, hereby certify that in my judgment the
said point of law, so a,llegedj to have been decided by the said Mr.

Justice BAYLEY, namely, that evidence of a simple intention to kill,
without reference to the means to be employed to cause ‘death, 13
sufficient in law to warrant a conviction of abetmeunt of murder,

should be fulthel considered by the High Court.”

The case came on for ar gument before a Full Court con-
sisting  of WEL-;TROPP, C. J., GisBs, SARGENT, BAYLEY, and

MEewvity, JJ., on the 11th day of March 1873.

The Honouwrable A. R. Scoble (with himFerguson), in sup
port of the conviction, stated that though, on the representa-
tion of counsel for the prisoners, _he had, as AdvocateGeneral,
given the above certificate, he did not admit as a fact that such

%, direction, as was therein alleged to have been given, had m

fact been given. [BayLey, J., said that he had not given such
a direction to the jury]. The Judge’s statement isconclusive:

Gibbs v. Pike (a). [ WEsTrOPP, C.J., referred to R.v. Grant
(D). and FHwverett v. Yoellus ( 6b ).] |

The Court then suggested that the certificate mlght be
amended by the Advocate General so as to make it represent

 what actually took place at the trial. The Advocate General

assented to this being done, and an amended certificate was
then drawn up. Itis set out in the judgment of the Court.

Anstey and Iﬂvermity, for Pestanji Dinshd, argued that
abetment of murder by sorcery was not an offence under the

Penal Code, and cited B.v. Cassidy (c), Inre Jotee Ghorase

(d), Notes to Mayne’s Penal Code under Sec. 511, K. v. Isaacs
(e), R.v. Scudder (f), and referred to Section 108 of the

Penal Code 2nd Explanation.

(@) 9 M. &W. 351 (6) 3 N. & M. 106. 5 B. & Ad. 1081
(6b) 4. B, & Ad. 681,6 83.
(¢) 4 Bom. H. C. Rep. 17. Cr, Ca. (d) 1 Cale. W. Rep. Cr. R. 7.
(3)9.]111' N. 8.212. 8. C. 82 L. J. Mag. Ca. 52. (f) 8 Car. & P, 605.
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Assuming that there cannot be an abetment to murder by
sorcery, then we contend that, under the circumstances, the

refusal of the Judge to reserve the point of law, coupled with
his omission to tell the Jury that instigation to mpurder by

sorcery was not an offence, and with his saying, in the pre-

BENCE ofthe jury; that there was no pomt of law to be restrv-
ed, might have led the jurors to believe that abetment to
murder by sorcery was an offence. The conduct of the Judge,

under these circumstances, amounted to a misdirection: Queen
v. Nawab Jan (q), Queen v. Elahee Buksh (h). [BayLEYy. J.~—Is
non-direction a matter for a bill of exceptions ? M’Alpine
v. Mangnall (i), Anderson v. Fitzgerald (7).] No. That’s the
rule in civil cases; but there another remedy is provided—
a new trial can be moved for. On'the point of non-direction
see also. Elliott v. South Devon Bailway Co. (k) ;3 Gregory
v. Tuffs ({) and Goldicwt v. Beagin (m). In fact there has been

a mistrial, and this court will, upon that fact being shown, set _

aside the conviction and sentence: Ileg. v. Aaron Mellor (n).
The tendency of the whole evidence goes to show that the

prisoners intended to kill by sorcery only, but it is sufficient
for us to show that there is evidence to that effect.

We contend that the charges are bad for not stating that
the offence, which the prisoners were charged with abettlng,
was not committed. This court can now take cognizance

of that ob]ectlon. B.v. Webb. (0). Wesay this Court hasno

power to do otherwise than quash the conviction. It has no
power to granta new trial in’ cases of felony: Queen v. Ber-

trand (p), Queen v. Murphy(q). This 1s a new offence created
by the Penal Code and 1s substantially a felony —see Quecn
v. Mellor (supra), Queen v. Martin (7).

Marriott and B Tyebjr followed for Sakhdrdm Raghobd.

(9) 8 Cale. W. R. Cr. R. 19. (%)-5 Ibid 80. (7) 3 C. B. 496.
(7) 4 H. L. Cas. 484. (£) 2 BEx.725. (1) 1 C. M. and R. 310.
(m) 11 Jur. 644. (n) 1 Dears. & B. 468. See Per Coleridge PP 4 490, 491,

(0) M. & Rob. 405.

(p) L. Rep, 1 P, C, C. 520. (g) 2 1b1d.35,535.(r) L. R. 1 Cr. Ca, 378,
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Scoble in veply :~—It was in the discretion of the Judge
whether or not he would reserve a point of la® and that
discretion cannot be revibived : Neiston's Case (s), R. v.
Charlesworth (t); K. v. Webb (supra), Queen v. Stubbs (u),
Winsor v. Queen (v),Reg.v. Ddydl Jdirdj (), and judgment
of Crampton in Conway and Lynch v. Qteen (z).

Axi omission to direct is not a miisdirection : Anderson v.
Fitzgerald (supra). The whole summing up must be looked
nt, and the court must see what its general effect is: R, .
Russell (y). The whole tenor of the summing up of BAvLEY,
J., as appears from the statement that the judge has drawn
up (and which must be deemed to be correcti R. v. Mellor),
was to point ott to the jury that in his opinion abetment of
murder by sorcery was not an offence,; and that the prisoners
intended to kill by mieans other than supernatural. T con:
tend, 1n any case; that non-direction is not matter for the
grant-ing of a certificate under clause 26 of the LiettersPatent.
There must be some point of law decided. The cases -cited
from the Calcutta High Court have no application. They
wwere decided upon the Criminal Procedure Code which does
not apply to trials by jury in the High Court.

He also cited L. v. Higgins (@), Queen v. M Pherson b),

and distinguished the cases cited on the otherside. He also

contended that abetment to murder by sorcery was an offence,
inasmuch as death might be caused by sorcery indirectly,
and that, even if that were not so, intention to kill, followed

by an overt act of instigation, constituted an abetment of
murder, under Sec. 109 of the Penal Code.

Anstey was heard upon the new cases cited. He argued
that killing caused by mdirect means was not an offence, and
referred to . v. Martin cited at page 674 of Russell on

Crimes.

() 18Q. B.716.  (t)31 L. J. Mag. Ca. 25 (x) 1 Jur, N. S. 1115,
(») L. R. 1 Q. B. 289,390, () 3 Bom, H. C. Rep. Or. Ca. 20. () 7. I
L. R. 149, 165. () 6 B. & Cr. 566.(e) 2 East 5, (4)1 D. & B, 197.
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On the 24th of March, the judgment of the Court was

delivered by—
Westrore, C.J., (who, after reading the charges and the
original certificate of the Advocate General, procetded):—

: , . HER L . | . |
The representation on which that certificate was given, was
contained in the concluding passage in a certificate of coun-

sel for the priseners, which appears to have contained other

matters, with referernce to which, however, the Advecate Gene-
val has not certified any point for the consideration of this
court. With' those matters, therefore, we are not concerned.
It will be observed that the Advocate General was eareful,
in the manner in which he worded his certificate, not to
bind himself to the accuracy of the representstion made to
him, that the Judge did direct the jury that evidence of =
simple intention to kill, without reference to the means to be
employed to cause death, was sufficient in law to warrant the
conviction of Pestanji Dinsh4d and Sakharam Raghoba upon

the charges. The learned Advocate General, in opening the

case to this court, informed us that he did not understand
the learned Judge to have given any such’ direction to the
jury. The learned Judge also positively states to us that he
did not so instruct the jury ; and in the summary (which he
has furnished to us and to the learned counsel at both sides)
of the remarks upon the case which he did address to the
jury, there is not a trace of any such direction. The state-
ment of the Judge, who presides at a frial, whether 1t bein 4
criminal or civil case, is, as tc_; what has taken place at the trial,
conclusive. Neither the affidavits of bystanaers, nor of jurors,
nor the notes of counsel, nor of short-hand writers arve ad-
missible to controvert the notes or statement of the Judge:
Rex v. Grant (), Bverett v. Youells (d), Gibbs v. Puks (e).
And in Reg. v. Aaron Mellor (f), Coleridge J°, at page 131,
says: I apprehend that we are bound to give credence to
the statement of the Judge, and to take what the Judge so

(¢) 5 B, & Ad,1081,1807 ; 8.0. 3 Ne. & M. 106.
(d) 4 B. &Ad. 683,684, (¢) 9 M. & W. 351,

(f) 27 L.,J. N. S, 121, Mag. Ca,
11 = ¢
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states to be incontrovertibly the fact. It is snggested thisis
not a record, but we have no more power of contradicting the
statement of a learned Judge reserved for our consideration,
than we haye the power of contradicting any allegation upon
arecord ”’; and Martin B. (p. 137) says : “ We must consider
the statement of the Judge as absolute verity, and we ought
to take his statement, precisely: as a record, and act on it in
the same manner as on a record of court, which of itself im-
ports absolute verity.” The learned Judge informs us that
what occurred was this :— A% the close of the case for the
pr osecutlon Mr. Anstey} for the defence, asked the learned
J udo‘e whether, in his opinion, there was any case to go to the
jury ; and he replied that he thonght that.there certainly was.

Thereupon, Mr. Austey, on behalf of the prisoner Pestanji
Dinsh4, addressed the jury upon the law and the facts, and,
in the course of that address, contended that there was not
ony evidence of an instigation to murder in any other man-
ner than by sorcery, witcheraft, or other supernatural means ;
and that such an instigation was not an abetment within the
Penal Code,inasmuch as it was impossible to perpetrate mur-
der by any such means. Subsequently, but before the le&m-
ed Judge addressed the jury, Mr. Inverarity, who was junior
counsel with Mr. Anstey, and in his temporary absence, ask-
ed the Judge to reserve, under the 25th clause of the Letters
Patent of 1865, as a point for the determination of the Full
Court, the question “ Whether instigation to murder by sor-
cery constituted any offence at law ?”’ and the learned Judge
declined to do so, saying that he did not think that there was
at present (then) any question of law to be reserved. Mr.

Marriott, who was of counsel with Mr. Badrudin Tyabji for
Sakhdrdm Réghobd, in addressing the jury, also contended
that the instigation to murder by supernatural means alone
could not constitute any offence within the Penal Code, and
that the evidence did not show an instigation - to murder by
any other means, and expressed to the jury a hope that the
learned Judge would put three questions to the jury : —1.—
Whether there was a real intention that the DeGas should be
murdered ? 2.—Whether that-intention was that they should
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be murdered by supernatural means? 3.—Whether it was
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intended by the prisoners that the murder should be by any
m@terial' meany !  The learned Judge, at .the clogse of
Mr. Marriott’s address, charged the jury. We shall presently
refer to what he sald. The jury returned a verdict of
guilty against both prisoners. Mr. Marriott then mbved
in arrest of judgment on the ground that both counts in
the indictment {or rather charges, as they have been styled
since Act. X111 of 1865 which abolished grand jﬁrieé in
the Presidency towns), were insufficient in law, because it
was not alleged in them that the offence, namely, the mur-
der, alleged to have heen abetted, was not committed. The
learned Judge refused to arrest the judgment, and then
passed sentence upon the prisoners. The representation
on which the Advocate General’s certificate was orounded,
that the Judge had instructed the jury that evidence of a
simple Intention to kill, without reference to the means ta
be employed, was sufficient in law to warrant a conviction,
being; a8, ont the 1mformation of the learned Judge, we were
bound to 'assllme, contrary to the fact, and the certificate
of the Advocate General, therefore, unsustaiﬁable in fact,
the case must have ended there, had not the Advocate
General, on the suggestion of the Court, amended his cer-
tificate so as to render it more conformable to the circum-
stances of the case as stated by-the learned Judge. We
must not for a moment be understood as impeaching the
bond fides of the counsel for the prisoners in certifying, as
they did, to the Advocate General. Three of those learned
counsel were present when the Judge summed up, Mr.
Ans’r;ey being absent: Nothing is more common than for
men honestly to differ in their recollections as to what oc-
curs in court or at a public or private meetng. We had
not long ago a striking SPecimen' of such discrepancies in
the suit of The Bank of Bombay v. The Oriental Bank, in
which men of undeniable honour and veracity gave widely
varying narratives of the proceedings at the meeting at
which a loan of 25 lakhs was agreed to be made to Prem-
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chand Rdichand. The law has made the Judge the final
authority as to what takes place before him at a trial; and
that authority this Court must recognize. The Court, how-
ever, thought it desirable and suggested to the learned Ad-
vocate General that he should amend his certificate, n
order that such of the facts, stated by the learned Judge to
have occurred, as 1t was alleged on behalt of the prisoners
amounted to a misdirection on the part of the Judge to the
jury, should be brought before this Court. Where points
of law are reserved under the Knglish Statute 11 & 12

- Vict. ch. 78, the Court for Crown Cases Reserved expects

the cases to be submitted in a complete form, and will or-
dinarily refuse to send back a case to the Judge who reserv-
ed the points for amendment: Reg. v. Holloway (g).
Sometimes, however, it will do so, not on the application

of counsel, but if, on the argument, the case appears to

have been imperfectly stated : Reg. v. Hilton (A). If
counsel should think that a material point has been omi_tted,
it has been considered to have been proper for him to
communicate with the Judge who reserved the case, and
suggest any amendment that, in his opinion, may be ne-
cessary : Reg. v. Smath (7). The Advocate General grace-
fully and promptly yielded to the suggestion; for 1t wasno
more, of this cOurt, which had neither the intention nor the
right to dictate to him in the matter. (See the remarks of S
Richard Couch in Reg. v. Dayal Jairaj (5} ). And in mak-
ing that suggestion we did not commit ourselves to any final
expression of opinion as to whether it would be possible,
consistently with the actual circumstances of the case, for the
Advocate General so to amend his certificate as to satisfy the
requirements of the 26th clause of the Letters Patent of 1865.

The certificate of the Advocate General, as amended, after

stating the charges, conviction, and sentences, as before, pro-
ceeds as follows :—*“ And whereas ¢ has been represented to

(¢) 1 Denison O, C, 870,
() Bell C. C.,20. (¢) 14Jur, 92: 4 Cox. C.C. 42; 1Den. C, C. 570.
(7) 3 Bom, H, C, Rep, COr. Ca. 22. |
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me that the said- Justice did, in the presence and hearing of
the jury, refuse to reserve, for the: opinion of the said High
Court, the point of law following, that is to say, ¢whether
instigation to murder by means of sorcery 13 an offence or
not,” and did not mstruct the jury, in his summmg up, that
ingtigation to murder by means of soreery was nobt» an
offence, but, on the contrary, did tell the jury and did say,
in their presence and hearing, that there was no point of law
in the case’to be reserved for the opinion of the said High
Court; and whereas it has been further represented, to me, on
behalf of the sardPestanji Dinshd and Sakirdm Raghobé that
the said rulings and proceedings of the said Justice constitute
error in the decision of a point or points of law ; and where-
as, In my judgment, 1t 1s desirable that the point or points of
law so alleged to have heen decided by thesaid J nstice
should be further considered :—Now I, Andrew Richard
Scoble, Her Majesty’s- Advocate General at Bombay, do

under and by virtue of the powers to me entrusted by the»
Letters Patent for the High Court of Judicature for the Pre«

sidency. of Bombay, bearing date the twenty-eighth day of
December, one thousand eight hundred and sixty-five, hereby
certify that in my judgment the said point or points of law,
so alleged to have been decided by the said Justice, should
be further considered by the High Court,”

The allegation, in that cer tificate, that the Judge, in the
presence and hearing of the jury, refused to reserve the point
of law therein mentioned, most certainly when taken alone,

states no error in law, It was ri ightly argued for the Crown
that it was completely & matter of discretion with the learned

Judge whether he should reserve for this Court any pomt of

law. The 25th clause of the Letters Patent of 1865 is this:
« And we do further ordain that there shall be no appeal to the
said High Court of Judicature at Bombay fronl any sentence
or order passed or made in any criminal trial before the
court of original criminal jurisdiction which may be consti-
tuted by one or more Judges of the"said High Court. Butit
shall be ut the discretion of any such courtto reserve any
point or points of law for the opinion of the said High
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Court.,”” The exercise of the discretion of the Judgeis not
a matter reviewable under Clause 26 of the Letters Patent :
Reg. v. Daydl Jairgj (k), pex Couch, C.J. The certificate then
continues to state, as represented to the Advocate General,
that the Judge “ did not instruet the jury,in his summingup,
that instigation to murder by means of sorcery was not an
offence, but, on the contrary, did tell the jury and did say, i
their presence and hearing;, that there was no point of law in
the case to be reserved for the opinion of the said High
Court.”” The first part of this allegation, viz., that'the
Judge “ did not instruct, > &c., is an averment of an omis-
sion, and no more, on the part of the learned Judge. It simply
puts forth a non-direction by him, not a misdirection. Here
it will be proper to refer to some of the principal anthorities
relating to this point. They are for the most part cases
decided on bills of exceptions. It is true that abill of excep-
tions will not lie in any criminal case, whether of felony or
of misdemeanour. This is because civil causes only are
within the Statute of Westminster the 2nd : In re Hayes and
Rice (1), Sir Harry Vane’s case (m), Rex. v. McDonnell
(n), Reg. v. Alleyne (0), Reg. v. Esdaile (p), and 3 Russ.
Cr. L. by Greaves, p. 212, If, in England, the Judge who
presided at the trial was of opinion that an illegality had

occurred 1n 1t, he might formally, in his discretion, forbear

to pass sentence or respite the judgment, until the opinions
of the fifteen Judges were obtained. For this course was
substituted the right to reserve questions of law under. the
Stat. 11 & 12 Vict. ch. 78, which, to a considerable extent,
resembles the provision made in the 25th clause of the
Letters Patent, which has been already mentioned. To the
26th clause, empowering the Advocate General to certify &
question of law, there is not any corresponding section in
the Stat. 11 & 12 Vict. ch. 78. The power under the Stat.
11 & 12 Viet. ch. 78, and under the Letters Patent, to

(£) 3 Bom. H. C. Rep. Cr. Ca. 28, ()8 Jo. and Lat. 568
(m) 2 Harg. State Trials 450. (n) Hud. and Br. 439.
(o) Dearsley C, C. 505. 509; S, C, 1 Jur. N.S. 373, (p) 1 F,’and F.
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reserve questions of law, is, in criminal cases, to a considerable
extent analogous to the mode of raising questions of law in
civil causes by a bill of exceptivhs. In M’ Alpine v. Many.
nall (g), counsel for the delendants in error said that the
bill of exceptions did not, as it ought to do, show how the
Tiord Chief Justice did direct the jury ; it merely stated that
he declined to direct them in a particular way. And counsel
for the plaintiff in error, in reply, said that a refusal on the
part of a Judge to direct in a way in which he is bound in point
of law to direct, is a misdirection. But Baron Parke said:
“That which you complain of here is a non-direction, which
clearly cannot be made the subject of a bill of exceptions,”
and, finally, in giving j udgmeﬁt, said :“It 13 misdirection, and
not non-direction, that 1s the proper subject of a bill of excep-
tions.””: In Anderson v. Fitzgerald (), Mr. Baron Parke, in
oiving the unanimous opinion of the Knglish Judges, said .
“With respect to the second question proposed by vour Lord-
ships,we answer,that the exceptions, on the issue joined on the
second and third pleas, are not sustained, and that on a for-

mal ground. The bill of exceptions should have stated what

directions the Judge gave, as 1t 13 misdirection, not non-direc-
tion, which is the proper subject of a bill of exceptions.” In
Gregory v. Cotterell (s), the third exception was * that
evidence of the practice at the offices of the sheriff’s officers
and of the officers’ clerks ought-not to have been admitted,
énd that the J udge ought to have directed the ju’ry to dis-
regard it,”” and it was held “that evidence of the practice at
the office of the sheriff’s officer was admissible ; and that the
exception was defective, inasmuch as misdirection, and not
non-direction, was the proper subject of a bill of exceptions. >’
Jervis, (. J,, after observing that evidence of the practice
was constantly received as against the sheriff, said: “But
the best answer to that objection is that the form in which
1t 1s pleaded and presented to the Court is a defective form,
because it has -been held (M’ Alpine v. Mangnall, in error
3 C. B. 496, and Anderson v. Fitzgm*ald, 4 H. L. C. 484,17

(9) 8 C,B, Rep. 496. ~ (7) 4 Ho. Lids. Cases 484.
(s) Exchequer Chamber in Errorfrom the Courtof Q. B, 2 Jurist N, S. 16
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Jur. 995) that the exception must not take an objection to

the Judge not doing what he ought to have done, but must
object to some positive act which he did.” In Jefferys v.

Boosey (f) Lord Chief Justice Jervis said : “ The party who
excepts to the ruling of a learned Judge must show clearly,

upén his bill; that the learned Judge was wrong. Every
fair intendment must be made in favour of the summing
up, and if, therefore, it is not apparenﬁ upon the record that
the direction was wrong, the verdict must stand.” In
Sedly v. M’ Gowan (1), Crampton J. says : “But, secondly, was
the Judge bound to direct the jury in the terms required by
the defendant’s counsel ! I think not. In my apprehension,

an exception lies to any rule made by the Judge at the
trial, or to what a Judge says in his charge, or any part of

it, but not to what he does nobt say or refuses to say. A
Judge is not by law compelled to charge at all, though in
many (indeed in most) cases it would be right and expedient
so to do. 'The exception should be for mis-divection not for

 non-direction. * * % Upon this ground merely, therefore,

the first exception in this case should be overruled.”

On motions for new trials, where the queétion whether a
verdict is against the weight of evidence may be raised, the
Court gives more consideration to the point whether a Judge
has omitted to give a proper direction to the jury than upon
a bill of exceptions. It would appear to be “ a good ground
for ‘'a new trial that a direction has been left so bare as to
require an explanation to prevent the prob&bilitj' of its being
misunderstood.” Buf, even on motion for a new trial, non-
direction is only a ground for granting a new trial, where
the verdict is against the welght of evidence : Ford v. Lacy
(v), The Great Western Raxlway of Canada v. Braid (). See
also Gfregooyw Tuifs (»), lliott v. The South Devon Rarlway
Oompany (y). Andin The D. of Newcastle v. Browlowe (z),

it was said, on a motion for a new trial, in a case of alleged

(£) 4 H. of I, Cases 941, {w) 7 Ir. C. L. Rep. 434.
(v) 30 L. J. N. 8. 851 Exch. (w) 1 Moo. P. C.C, N..8. 101, 122
(#) 1 Cr. M. and R. 310, (v) 2 Exch 725,

(¢) 4 B, & Ad, 280.
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mlsdlrectlon that it is only in those cases in which the
Court is satlsﬁed tha,t the jury has been led to- a wrong
eoncluslon that it cught to iﬁterfere The same doctrine
has been frequently laid down. What the Court Tooks to
1S whe‘thel “complete :‘:md substantial justice has been done ;
it so, there is no reason to grant a newtrial ( ay. ‘These,
it is true, were all civil cases, but the principle is equally
sound in criminal cases. In Reg. v. Russell (b), which was
a motion for a new trial in a criminal case, Crompton J.,

said: “ It is dangerous to pick out particula,r'eXpressions
from a Judge’s summing up and to criticise them verbally,
when he is substantially correct -in the direction he gi_v’es the
jury.” Proceedings under the 25th and 26th clauses of the

Letters Patent of this Court, or under the Stat. 11 & 12
Vict. ch. 78. in England, bear a much closer analogy to a

proceeding upon a bill of exceptions than to a motion for a

new trial, and the Court is much more limited in its action,

than it would be in a motion for a new trial, where the
question, whether a verdict has been against the weight of
evidence, may be entertained. In cases under the Stat. 11
& 12 Vict. ch. 78, the Court will not consider an objection
which has not been reserved, even ‘though it may be dedu-
cible from the case itself : Reg. v. Smith (). The case of
Reg.v. Elahee Bulish (), followed in Reg. v. Nawab Jan (e),

was much relied upon by the counsel for thedefence as show-
ing that an omission to direct will be treated as an actual mis-

direction. But, for that purpose, those cases are not in point
upon questions reserved by a Judge or certified by the
Advocate General at the Original Juﬂsdzctﬁon Side of the

High Court, where the procedure in cummal cases 18 not

regulated by the Criminal Procedure Code, but, in the main,
by the Enghsh practice as 1t emsted m the Supreme Court,

save where altered by speclal 1eglslat10n or by the Charter of

G)QTermRep 4 2]%1119* 483 and per Burrough J. 495; 1 B,
& Ad. 145 6Exch 213;12 C.B.N. 8. 776; 11 M & W.
401; 16 C. B. 227. |

(b) 93 1. J, N. 8. 173, 177 Mag. Ca (¢) 14 Jur. 92.

(d) 5 Cale. W, Rep. Cr. R. 80. (¢) 8 Ihid 19,

123 ¢
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the High Court (see the Letters Patent of 1862, Sec. 38, and
of 1865, Sec. 38). Those Calcutta cases were governed by
the Criminal Procedure Code of 1861, and were not upon
points reserved by a Judge or certified by the Advocate
General, but were appeals from trials in the Mofussil before
juries. Peacock, C. J., to a considerable extent, grounds his
remarks in Req. v. Elahee Buksh, as to the duty of a Judgein
summing up, upon Sec. 379 of the Criminal Procedure Code.
On an appeal from the Mofussil, the High Court has a much
wider sphere of action than upon clauses 25 and 26 of the
Letters Patent in cases on the Original Jurisdiction Side. Bub
even supposing that upon the present.occasion we were dis-
posed to allow to ourselves a greater latitude than seems to
be permitted, in cases reserved under the Stat. 11 & 12
Vict. ch. 78, in England, and to inquire whether the alleged
non-direction in this case amounted to misdirection, and had
misled the jury or was likely to mislead them, and further to
assume, for the sake of argument, as true the proposition of
law, not perhaps unreasonably put forward for the defence,
(but as to which we do not now intend to give any opi-
nion¥), ¢ that an instigation to murder by sorcery or other
means of similar character alone could not constitute an
abetment within the Penal Code,’ we have come to the
conclusion that the Court ought not to interfere with the
convictions had in’ this case.

It is not alleged that the J udge, at any stage of the trial,
laid down as a proposition of law that an instigation to
murder by sorcery or such like means is abetment within
the Penal Codé. His refusing to reserve for this Court the
question, whether 1t 18 or is not, was not any intimation of an

*  See 3 Campbell Rep. 73, 76, where, upon an indictment on 43
Geo, III. c. 58, Sec.2, Lawrence J. said : ¢ It isimmaterial whether the
shrub was savin or not, or whether it was capable of procuring abor-
tion, or even whether the woman was actually with child. If the
prisoner believed at the time that it would procure abortion and
administered it with that intent, the case is within the Statute, and
he is guilty of the offence laid to his chac ge,”
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opinion that it is. It was perfectly consistent with thatb

refusal that he mightbe of opinion that it was not within
the Penal Code, and that he interded, when addressing the
jury, to convey to them that view of the law. Mr. Marriott

expressed to the jury a hope that the Judge wbuld put
three questions to the jury, but neither he nor any otber
counsel asked the Judge to tell the jury that such an insti-
gation was not & penal offence, and the Judge accordingly
did not refuse so to instruct them. We shall now proceed
to cousider whether he did in fact so instruct them expressly

or by implication. (The Court then proceeded to consider

whether the learned Judge had in effect told the jury,that
instigation to murder by sorcery or such like means alone
was nobt an offence, and came to the unanimous conclusion
“ that the tenor of the Judge’s address to the jury was
that, in order to determine whether or not the prisoners
were guilty of the charges of abetment brought againgt
them, it was absolutely necessary that the jury should, upon
the evidence and the inferences deducible from it, consider
and determine whether the instigation to murder was an
instigation to murder by any means other than sorcery or
poison; and that though the learned Judge did not um

totidem verbis tell the jury that an instigation to murder by

sorcery alone would not constitute the offence chargedagainst
the prisoners, yet that his summing up was fully tantamount
to an instruction to that effect, and it was morally certain
must have been so understood by the jury.” And with
reference to certain remarks that had been made in the
course of the case as to the learned Judge having expressed

his opinion to the jury on the facts, the Court quoted the

observations of Crampton, J., in the Queen v. O’Connell (a),
and the remarks of Liord Tenterden in Rew v. Burdett (b).
The convictions and sentences on the prisoners were accord.-

ingly affirmed.)

Convictions and sentences affirmed.

(@) 7Tr. L Rep. 804, (b) 4 B. & A, 167,
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Inverarity on behalf of Pestanji Dinshd and Marrict on

~ behalf of Sakhirim Réghob4 moved, beforea Court com-

posed of the same Judges as above, on the 7th April for leave
for the prisoners toappesal from their respective convictions
and sentences to the Privy Comneil, and also from the judg-
ment of the Court in the point of law certified by the Ad-
vocate General.

Westrorp, C.J. :—We willingly accept the passage quoted
to us by Mr. Marriott, on behalf of the prisoners, from the
judgment of the Privy Council, delivered by Sir John T.
Coleridge,in The Qﬁem v. Bertrand (f) ,as correctly 1ayifligé{(‘)’&’vl:l}r
so far as 1t extends, the grounds upon which leave to appeal
against a decision in a criminal case ought to be granted.
He said—¢ It is not necessary, and perhaps it would not be
wise, to attempt to point out all the grounds which may be
available for the purpose; but it may safely be said, thag
when the suggestions, if true, raise questions of great and
general importance, and likely to occur often, and also where
if true, they show the due and orderly admmmtmtmn of the
law interrupted, or diverted into a new course, which mlght
create a precedent for the future; and also where there isno
other means of preventing these consequences, then it will
be proper * * *to entertain an appeal.” In that case
an innovation of great importance had been made in a colo-
nial court—a new trial had (at the instance of the accused,
who had been convicted of murder,) been granted in a case of
felony,' and for such a course ‘there was only one solitary
precedent—7The Queen v. Scaife (), of which Sird. T. Cole-
ridge, expressing the opinion of the Privy Council,spoke as &
““ decision which has taken no root in our law, and borneno
fruit in onr practice ? We altogether fail to perceive in the
present case any “question of great or general Importance
and likely to occur often’ and showing ¢ the due and orderly
administration of the law interrupted or diverted into a new
course which might create a precedent for the future, and
where there is no other means of preventing these conse-

(f) L, Rep. 1 P. C. 530. (9) 17 Q. B. 238,



BOMBAY HIGH COURT REPORTS.

quences.” 1If we were of opinion that anything had occurred

‘which prevented the accused persons fron having a fair trial, |

as, for instance, that they had Veen probably prejudiced by'

an omission on the “part of the learned Judge who presided
at the trial to give a proper direction to the jury whereby

the jury may have been misled; and were further of opthion
that under Sec. 26 of the Letters Patent ot 1865 we conld
not interfere with the conviction, we would recommend the
prisoners to the favourable consideration of Government,
and would not subject them to the expense and delay of an
appeal to the Privy Council, and we have no doubt- that our
recomniendation would, under such circumstances, receive
due attention. But as we were of opiniun that the charge
of the Judge to the jury clearly implied that the law was, as
the prisoners’ counsel contended it to be, viz., that 1t was
necessary that an instigation to murder by means other than
sorcery was necessary in order to constitute an abetment tQ
murder within the Penal Code, we SaW 10 Teason o SUPPOse
that the prisoners had been prejudiced, or that the jury could
have been misled in the sense placed on -that word by the
counsel for the defence.. We do not think that this case atall
approaches in importance any of those cases in which leave
to appeal to the Privy Council has been heretofore granted by

the Courts in India established by Royal Charter. There

are only three sucl} cases known to us, viz., 1.—Pooneakhoty
Moodeliar v. The King (h), where there was a plea, in the
year 1816; denying the jurisdiction of the Recorder’s Court
in Bombay over the accused, who stood charged with utter-
ing a forged receipt for money with intent to defrand the
Bast India Company in camp at Serroor in' the Deccan, then
part of the dominions of the Peishwa. The prisoner was
a native of Arcot, but, at the time of the offence, was serv-
ing in the Bombay Army at Serrcor. 2.—Aga Kurboolie
Mahomed v. The Queen (3), where there was a ditterence of
opinion amongst the J udgeé of the Supreme Court at Cal-
cutta as to whether a new trial should in that case (a misde-

(k) 3Knapp 348. (i) 4 Moo. P. C. C. 239.
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meanour) be granted or not. The third case was Nga Hoong
and others v. The Queen (), where there was a very important
question as to whether a munier committed upon an island
in the Bay of Bengal, which at high tide was covered with
water, fell within the jurisdiction of the Supreme Court at
Calcttta, Colvill, C.J., and Buller, J., holding that it did,
and Jackson, J.,holding that it did not. The Privy Council
agreed with the latter, and quashed the capital conviction
had in that case. It appears, then, that in those cases in
which leave to appeal was granted, there was either a diffe-
rence of opinion amongst the Judges, or an important ques-

tion of{jurisdiotion, or both. On the other hand, i1n- some
cases of much greater importance than the present case, leave

to appeal has been refused. In Req.v. Eduljee Byramjee and
others (k), where one of the prisoners was sentenced to death
and the others to transportation for life for murder, the
Supreme Court of Bombay refused leave to appeal to the
Privy Couneil. It was contended in that case for the pri-
soners that there had been misdirection by the Judge, and
a verdict by the jury against the weight of evidence. In
Reg. v. Alloo Paroo, and others (I), which was a ease of

transportation for life for destroying a ship, the same Court
refused leave to appeal, although there was an important

point of law in the case. In those two cases (especially Reg.
v. Hduljee Byramjee and others) when ansuccessful attempts
were made to obtain from the Privy Council the permission
to appeal which had been refused, by the Supreme Court of
Bombay, and in Reg. v. Bertrand (m), it is manifest that their
Liordships of the Judicial Committee were of opinion that
« interference by Her Majesty in Council in criminal cases
is likely in so many instances to lead to mischief and incon-
venience, that ¥ them the Crown willbe very slow to enter-
tain an appeal by its officers on behalf of itself, or by.indivi-
duals. The instances of such appeals being entertained are

(5) 7 Moo. Ind. App. 72 ; 1 Boulnois Rep. 189, 281.
(£) 5 Moo. P..C, C. 276, S. C. 38 Moo. Ind. App. 468,

(1) & Moo. P. C. C. 296; S. C. 3 Moo. Ind. App. 488; Perry Or. Ca. 551.
(m) L, Rep. 1 P, C, 530,
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therefore very rare,” >and Sird. T. Coleridge referred to three 1873.

cases as establishing those opiniens—In re Ames and others  Bra.
(1), Reg. v. J oylissen M ookef}’j‘eéj(o), and The Falkland Island  pgeraxst
Compony v. the Queen {p ). In the present case, there has DinsHA',
neither been any difference of opinion amongst the Judges

who compose this Court, nor any question of jurisdicticn,}nor

has there been decided in it any other question of great or

general importance, which would justify us in sending such

a case as this any further. " The authorities, to which we have

referred, satisfy us that, if we were to grant permission to

appeal to Her Majesty in Council on the present occasign, we

should exceed our duty.

Leave to appeal refused.

[ ApPELLATE C1VIL JURISDICTION. ]

Cross Special Appeals Nos. 175 and 223 of 1872.

No. 175.
RANCHHOD JAMNA'DA'S sevvenuenenns cveneeeen Appellont. Ty 2.
LALLy HARIBHA'T vivvernnieenenenn. ceeerenes Respondent.
No. 223
Larru HarBEA'T ......... cereerenennasnn. Appellant.
RANCHHOD JAMNA'DA'S...ooovvviveeenniill, ... Respondent,

Breach of Contract—Religf—Mandatory Injunction—Damages.

Where the plaintiff and the defendant, being owners respectively
of two adjoining houses and the verandahs immediately in. front of
those houses, agreed that they should keep the verandahs open and
not build upon them or divide them by a wall (—

() 3 Moo. P. C. G, 409.
(o) 1 Moo. P. C. C. N, 8. 272. (p) 1 Ibid 299,
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