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The plaintiffs have relied on the decision of Sir Charles Sar-
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1872.

gent in His Highiess Tukoji Mahdrdj Holkar v. Pitambar His High-

Nérdyan ; in that decision I conenr. I, therefore, think ’ohat?I
Sudasuk Chaturbhuj was duly authorized to act as the

Ess TUKoJI
MAHA'RA'Y
HOLKAR

.

agent of His Highness Tukoji Mahdrdj Holkar in bringing PITﬁ;J;dBA'B

this suit, and I find the only issue that has been raised in
the affirmative and for the plaintiff, who must have his costs
upon this part of the case. There must be areference to the
Commissioner to take the account in the usual form and as
prayed in the plaint.

Decree accordingly.
Attorneys for the plaintiff :— Hearn, Cleveland and Peile.
~ Attorneys for the defendant :—Dallas and Lynch.

————————
[Or1ciNaL CIviL JURISDICTION. ]

Original Suit No. 746 of 1870.

Harcora', Premsuxpa’s and another. .. Plaintiffs.
Amrpvl Kua’y Ha'st MuHAMMAD......... Defendant.

Limitation—ddjustment of accounts— Fresh  starting-point—Couse of
action—dJurisdiction— Letters Patent of High Court, Cl. 12.

In order that an unsigned adjustmenf and settlement of accounts may
operate to give a fresh starting-point from which limitation commences
to run, there must be cross-demands, the striking of the balance between
which constitutes anew consideration for the promise on the part of the
person against whom the balance is found to pay the balance so settled.

Mulchand  Guldbchand v. Girdhar Mddhav (8 Bom. H. C. Rep.
A, C.J. 6) followed.

H. died at Ajmere, his representative then and at the time of suit
brought, being resident there. Previously to the death of H., a cause of
action had acerned against him in Bombay. .

Held that it was not necessary to obtain the leave of the court under
Clause 12 of the Letters Patent before instituting a suit against H's re-
presentative in respect of such cause of action. :

THIS was a suit brought to recover from the defendant, as
the heir and legal representative of H4ji Muhammad
Khan (deceased), the sum of Rs. 6,7G1, which was alleged to

s
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430 BOMBAY HIGH COURT REPORTS.

1872.  Dbe the balance due on an account adjusbed in Bombay, and
Hl;igtL(i?;UA(L dated the 15th March 1866, after giving: credit for certain
DA'S sums received on account after the adjustment. The entry
Angus  in the books of the plaintiff, from which the adjustment’

KHa'N HaJ1 f—
MUB A AD, appeared, was as follows :

“ Balance claimable on the 1st of Chaitar Sud of Samvat
1923 (17th‘ March 1866), after adjusting (the account) the
balance was drawn, and a promissory note was executed......
Rs. 10,000.” The suit was filed on the 8th of October 1870.

The facts of the case appear from the judgment of the Court.
The suit was tried before BayiLey, J., in a Division Court.

Latham (with him Pigot) for the defendant contended that
the cause of action, upon which the suit was brought, did not
arise wholly within the local limits of the High Court’s Juris-
diction, as'the inheritance to his father’s estate had devolved
upon the defendant at Ajmere. He also contended that the
adjustment, upon which the suit was brought, was not of such
a nature as to give a fresh starting-point from which limit-
ation might be calculated. He cited Umedchand Hukam-
chand v. Sha Bulakidas Lalchand (@), Mulchand Gulabchand
v. Girdhur Madhav (b), Kunhyalal v. Bunsee (c), Sabharama
v. Bastulu (d), Doyle v. Allum Biswas (e), H. D. Tripp v.
Kubeer Mundul (f), Hirada v. Gadigi (g), Ashby v. James-
(R), Jones v. Ryder (t),Clark v. Alexander (5), Reevesv. Hearne
(%), Irving v. Veitch (1).

" Marriott (with him Leith) contended that the suit was not
barred, and that, in fact, there had been such a setting off of
- cross-demands at the adjustment of accounts as to raise an
implied contract on the part of H&ji Mubammad Khin to
pay the balance. On the point as to ]urlsdlcmon, he cited
Todd v. Parbuiti (m).

(@) & Bom. H. C, Rep. 0. C. J. 16.
(b) 8 Bom. H. C. Rep. A. C. J. 6.

(¢) TAgraF.B. R. 94, (d) 3 Mad. H. C. Rep. 378,

. (¢) 4Cale. W.Rep. S, C. C. 1. (f) 9 Cale. W. Rep. Civ. R. 209,
(9) 6 Mad. H. C. Rep. 197. ) 11 M. & W. 542.
() 4M. &W. 32 (/) 13L.J.C. P.133

(%) 1M &W.323, () 3M&W, 90,107 (m) 2Hydel7
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Latham referred to Story’s Conflict of Laws 514 a, and to 1872
. HARGOPA'L
Pott v. Clegg (n). | LARGOPA',
Cur. adv. vult. DA’S

AB DUL

" 11 Nov. 1872. Bavizy, J. :—The plaintiffs in this smt, KuA'N HaSl
who are Mirv4di Bankers of Hyderabad in the Deccan and MUHAMMAD.
carry on business in Bombay and elsewhere in India, sne the
defendant, an infant of the age of eight years, as the legal
heir and representative of his father, the late H4ji Muham-
med Khin Munshi, to recover Rs. 6,761, being the balance
alleged to be due in respect of certain money-transactions
between the plaintiffs and the said H4ji Muhammad Khin in
Bombay, in the years 1865 énd 1866, The said Hiji Muham-
med Khin died in or about February 1868, it was alleged,
at Ajmeer, where the present defendant now resides.

The particulars of demand annexed to the pi:nm, show the
above balance, after giving credit for _certain payments al-
leged to have been made on accountin 1866 and 1867.

The suit came on for hearing before me in Augustlast
when the following issues were framed :—

(L. ) Whether this suit is barred by the Act to prowde for
the Limitation of Suits (Act XIV. of 1859) ; '

(2) Whether this Court has Juqulctlon to try and deter-
mine this suit ; :

(8.) Whether the plaintiffs ave entitled to recover the
amount claimed, or any part thereof.

Upon the question raised by the second issue, I entertain
no doubt that this Comt has Junsdlctlon to try and determine
this suit.

The amount sued for is the balance alleged to_ be now due
in respect of two sums of Rs. 5,000 each lent, in Bombay, by
the plaintiffs to H4ji Muhammad Khén. The cause of action,
in respect thereof, was complete in his lifetime, and, indeed,
the plaintiffs rely upon an .adjustment of his account made
by him with the plaintiffs’ ser -vants on ov about the 17th
March 1868. An action might unquethonably have been

e,

(n) 16 M. & W. 827,
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1872. __brought against him in this court in his lifetime, and hisdeath,
BARGOPAT: by .the act o'f God, does not deprive his creditors of the right,
DA’S which, by his contract with them in Bombay, they had acquir-
AB;'UL ed to have their claims against him or his estate, wherever
Lo AL i might be situated, adjudicated upon in the High Court of
Bombay.* * * The representative of a deceased person
may be sued in that court within the jurisdiction of which
the cause of action with the deceased person arose : Todd v.

Parbutty (o), a decision of Pracock, C.J., and Noruax, J.

The second issue must, therefore, be found in the affir-
mative and for the plaintiffs.

The defence, however, was mainly rested upon the issue
as to the Act for the Limitation of Suits ; and the facts
upon this point lie in a very small compass.

H4ji Khdn Muhammad, who appears to have been a natiye
of A_jmeré, being in Bombay in the year 1865, borrowed from
the plaintiffs upon his personal security, first, a sum of Rs.
5,000, either on the 24th September 1865,the date given in the
plaintiffs’ journal entry, or on the 28th September 1865, the
date given in the cash-book entry ; and he horrowed another
sum of Rs. 5,000 on the 15th March 1866. The money was
paid in currency notes, but no receipt or acknowledgment
was taken by the plaintiffs on either occasion.

_The plaintiffs sent their man, Ganeshdds . Rémnéath, a few
days after the 17th March 1866, to H4ji Muhammad Khén’s
residence, near Byculla, to obtain an acknowledgment
or promissory mnote from him. Ganeshdis Rémndth took
the firm’s account books with him, which he showed to H4ji
Muhammad Khin, who compared them with his own accounts
and found them correct. He, thereupon, wrote a receipt
for the balance; but as it was not stamped, and by the
provisions of the Stamp Act could notbe stamped or the
penalty taken at the hearing, the Court was compelled to
reJect the document. Had i, however, been received in

evidence, it would not have influenced the opinion at Whlch
T have arrived on this branch of the case.

(o) 2 Hydes Rep, 18,
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Besides the interest, which appears throughout to have 1872

been calculated abt 7% annas per cent., there were two small }%’?E(i?:égf
items in the account, one of Rs. 79-25 and the other of Rs. DA'S
65, (His Lordship stated the facts with reference to these 4o° =
items, which shortly were, that H4ji Muhammad Khan handed ﬁ%ﬁ fmgﬁil
to the plaintiffs certain silver ornaments. These the

plaintiffs sold by the directions of H4ji Muhammad Khi4n,

and credited him with their proceeds before the accounts

were adjusted. His Lordship proceeded) :—

Now, it was upon these items, namely, of Rs. 79-25, and
Rs. 65, that the learned counsel for the plaintiffs endeavour-
ed to shew that the adjustraent, which took place with Haji
Mubammad Khéin Munshi one or two or three days after the
17th March 1866, was in fact a set-off and appropriation of
cross-demands, and that the balance struck and the pay-
ment thereby impliedly promised constituted a new consi-
deration for the promise to pay the settled balance, and
consequently that the present suit was brought in time.

I think it clear that there was no mutual account, nothing
in the nature of a real set-off on the side of H4ji Muhammad
Khin. The evidence amounts to this: The plaintiffs make
up their account and send their servant, Ganeshd4s Rém-
nith to Hiji Muhammad Khén, who compared his accounts
with those of the plaintiffs, and found them to agree. The
parties are agreed as to the calculation of interest, and Hdji
Muhammad Khén accepts, without any dispute or dissent,
the item of Rs. 79-25, the amount realized by the sale of
the pair of wristlets, and also apparently the item of Rs. 65,
the amount realized by the sale of the other ornaments.

Mr. Marriott, on behalf of the plaintiffs, argned that those
two items were in the nature of cross-demands, and that if
omitted in the particulars of demand in the ‘present suit,
the defendant could only have pleaded them by way of set-
off. I do not think such is the proper mode of regarding
those items. .

Had H4ji Mukammad Khén handed to the munim of the

" plaintiffs those two sums in cagh, the argument would have

55 ¢
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had no foundation whatover. Instead, however, of doing
that, H4ji Muhammad Khén, to quote Ganeshd4s Rémndth’s

‘evidence in his examination-in-chief, “ gave certain silver
ornaments to the munim with instructions to sell them and

Rua'N HAUI oredit them to his account.” * % * H4ji Muhammad

MUHAMMAD.

Khin constituted the plaintiffs’ firm his agents to dispose
of the ornaments for what they were worth and to credit the
proceeds to his account. That was done, and H4&ji Muham-
mad Khén, on being told the amount they had realized, ap-
pears at once to have assented.

The transaction seems in substance the same asif Héji
Muhammad Khin had actually paid the two sums of Rs.
79-25 and Rs. 65 in cash to the plaintiffs’ munim. These
two items seem to me to stand in the same category as pay-
ments from time to time made on account. H4ji Mahummad
Khén had, in truth, no claim or cross-demand whatever
against the plaintiffs’ firm., He had borrowed two sums of
Rs. 5,600 each from them, and all that was required to be
done, was to see how much had been paid or credited on
account and to calculate the interest. -

Ganeshdds Rémmnéth, in his cross-examination, said :
“ He (H4ji Muhammad Khén) read over item by item arnd
said ¢ I have compared your account and it is correct 2”7

This case appears to me to be governed by the decision,
on the 17th Jannary 1871, of Mr. Justice Melvill and Mr.
Justice Kemball in Mulchand Gulabchand v. Girdhar Mddhay
(p), in which case the court said, that there were no mutual
transactions, and nothing in the nature of a set-off, but only

* the plaintiffs’ accounts showing a debt due, and payments
. from time to time made by the defendant.

- Talso think the present case falls within the principle
of the decision of Scotland, C.J., and Innes, J., in the High
Court of Madras in the case of Hirada Kanbasappak v
* Gadigi Muddappa ().

That was in substance a case of part payment at intervals
of a varying debt and the admission of the correctness of

(r) 8 Bom. H. 0. Rep. A. C. J. 6. (¢) 6 Mad. H. C. Rep. 197,
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“the entries in the plaintiffs’ books and the balance shown by
them.

The Court say af; page 200 i “To render an arrangement,

come to orally for the paymenﬁ of the balance ‘of an antece-

435

1872.

" HARGOPA'L.-

PREMSUK-
DA'S

.
ABDUL
XuA'N HAJL.

MUHBAMBIAD.,

.dent debt on. a settlement of accounts avaﬂa,ble hem in”

support of a_suit brought after the expiration of the petiod
of limitation applicable to such debt, it must, we are.of
opinion, be clearly shown to have amounted to a new valid
_contract to pay the balance, which extinguished the original
_cause of action. As observed by Parks, B., in Jones.v. Byder,
4 M. & W. 32, ‘a mere acknowledgment within the six
years of an antecedent debt cannot be sufficient.. There must
be a new contract.” In England such an arrangement might
also be made available in answer to a plea of the Statute of
Limitations on the ground of part payment evidencing a.
promise to pay the balance: See on this point Worthington.

v. Grimsditch, 7 Q. B. 479, and the judgmens of Alderson B..
in dshby v. James, 11 M. & W. 542. But that gi’ounc_l_ 1s
excluded by the provisions of the Indian Act of Limitations.’

* % % What we must look to see is, whether the arrange-

" ment ivolved any new consideration for the promise to pay
the balance. Now, where there are cross-demands, and on a
settlement of accounts, items, agreed to on one side, are wiped:

~oub by an appropriation to their discharge of admitted items
of claim on the other side, and thereupon a balance is struck
and payment promised, the mutual agreement to-set-off, pro
tanto, one set of items against the other, constitutes a new
consideration for the promise to pay the settled balance, and.
both make a new contract. For this, Ashby v. James, 11 M.
& W. 542, is a direct authority. But where there is no
cross-claim to be set-off, and no new agreement of appropri-
ation, a settlement of the balance due on the examination of
accounts is merely a statement of an antecedent debt. The
parties simply agree as to how much of the debt remains due.
In suck a case there is plainly no new contract, * ¥ ¥

“ It appears to us that the arrangement in the present
case was not such a real seftlement,”” (nawecly, as that in the
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cited case of Laycock v. Pickles, 33 L. J. Q. B. 48). “There
were no cross-demands to be set-off or appropriated, but
only the plaintiffs’ accounts of debts and payments made on
account of the amount of those debts; and the parties,
agreeing as to the correctness of the items in those aeccounts,
agcertained therefrom the balance of the ‘antecedent debt
remaining due which the respondents promised to pay. In
effect they merely settled how much was the antecedent
debt left undischarged by the payments., Immediately
after the settlement, the appellant might have sued on the
original cause of action, and, that remaining, the period of
limitation, in the absence of a writing, “continued to run
against it. The cases of Reeves v. Hearne, 1 M, & W. 326
and Clarke v. Alexander 8 Scott, N, R. 147, are authorities
bearing in support of this conclusion ; and the case of Sub-
barama v. Bastultd Muttusdmi, 3 Madras H. C. Rep. 378, is
in principle not distinguishable. We do not think that it
makes any difference in the decision ot the question that
the alleged settlement took place before the period of limita~
tion had elapsed.” ‘

I have already mentioned that if the receipt, given by
H4ji Muhammad Khén on or shortly after the 17th March
1866 for the balance then found due on the adjustment, had
been received in evidence, my opinion would still have been
the same.

By Sec. 4 of Act XIV. of 1859, it was enacted that if in
respect of any debt the person, who but for the law of limi-
tation would be liable to pay the same, shall have admitted
that such debt or any part thereof is due by an acknow-
ledgment in writing signed by him, a new period of limita-
tion, according to the nature of the original liability, shall
be computed from the date of such admission,

~ The nature of the original liability in the present case was

money lent by a firm of Mérvédis to Hiji Muhammad Kh4n,
and profoundly ignorant of the habits and customs of
India must that person be, who would suppose that Marvi-
dis would lend money without interest,
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By Clause 9 of Sec. 1 of Act XIV. of 1859, suits brought 1872

to recover money lent or interest must be brought within Harcoran
. PREMSUK-

three years. Assuming, therefore, that H4ji Muhammad ~ pa's
Khén gave a reccipt in writing on or within a few days of % =
the 17th March 1866 for the balance then found due on the Egé;l‘;lgf;{ 1
adjustment of accounts, the three years from that date,
within which the plaintiffs ought to have brought their suit,
would have expired before they brought the present suit,
the plaint in which was not filed until the 8th October

1870.

The issue, therefore, whether this suit is barred by the
Act ‘to provide for the Limitation of Suits (Act XIV. of
1859), must be found in the affirmative and for the defend-
ant.

The third issue, whether the plaintiffs .are entitled to re-
cover the amount claimed or any part thereof, must be found
in the negative and for the defendant.

And T pass a decree for the defendant, but, looking at all
~ the circumstances of the case, without costs, of which each
party must bear his own.

Attorneys for the plaintiffs :—Macfarlane and Skipsey.
Attorneys for the defendant :—Oraigie, Lynch, and Owen.
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