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TOgiemvan Civin JURISDIOTION. ]
, Referred Case,
BAT JADA'Y v Plaimityff

TriBEUVANDA'S JAcaTvANDA'S and another. Defendants.

Trustee—DBreach of trust—Liability of passive trustee for breuch of trust
by lis co-trastee—Sinall Cause Court—Equitable jurisdiction, extent gf—
Act IX, of 1850, Secs. 25 and 32—Act XX VI, of 1864, Sec. 2.

A trustee, who, having accepted a trust, remains passive and tales no’

steps to see the trust carried into execution, is liable for losses arising
from the breach of trust of his co-trustee, '

The Court of Small Causes has an equitable jurisdiction only in the
oases specifled in Séc. 82 of Act IX. of 1850, as the prdvisions of See. 2
of Act XXVI, of 1864 do not ‘extend the' class of cases over which the
Court has jurisdiction, but only enlarge the amount for which it may
make & decree,

TS was o caso stated for the opinion of the High Court
by N, Spencer, Third Judge of the Bombay Court of
Small Causes, under Scc. 55 of Act IX. of 1850, and Sec. 7
of Act XXVT, of 1864. _
“A question raised in this suit was, on the 30th of

January last, submitted by me for the opinion of the Judges -

of the High Court. A copy of the case-then stated is an-
nexed for ready reference. ’

“The suit was instituted to recover the value of a pair of
gold wristlets entrusted to the defendants by the plaintiff’s
late husband for tho purpose of being by them converted in-
to money and the proceeds invested at interest with a banker

for the use of tho plaintiff. T held that the claim was barved

by the law of limitation. The Judges of the High Court,
however, were of opinion that the defendants were trustees
within the second Scction of Act XIV. of 1839, and there-
fore that the plaintiff’s claim was not barred. The non-suit
was set aside, and the cause remitted to this Court for trial
on the merits. '

“1 have now tried the cause, and the evidence given before
me has established the follo%ving facts :—The two defendants
were relatives of Tdpidds Makundds, the plaintiff’s deceased
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husband ; during his last illness the deceased was removed

Bax JADAV to the house of the first defendant, Tribhuvan ~Jagjivan;
Tersatvax o few days before his death, the two defendants, Tribhuvan

DA'S JAG-

JIVANDA'S,

Purshotam, the brother of Govardhan, the second deferndant,
and several ‘others, met in the room in which the deceased
was lying ; and, at the dictation of the deccased, Tribhuvan
Purshotam wrote the will or testamentary paper, copy trans-
lation of which is annexed, marked No. 2. A short time
before this p-apcr was written, the wristlets, the subject
matter of this suit, were, in tho presence of the parties as-
sembled, handed by the deceased to the defendant, Tribhu-
van Jagjivan, for the purposc of being disposed of in
accordance with the writing, and the paper itself was made
over to tho other defendant, Govardhan Purshotam. It has
been in his possession ever since and was produced by him
at the trial. '

“ Tt will be observed that in the first part of paper No. 2,
the name of the defendant Tribhuvan Jagjivan alone appears;
with reference to this, I may mention that it was ab the
suggestion of the plaintiff’s father and with the consent of
the other defendant, Govardhan Purshotam, that the name

. of the latter was added as a co-trustec in the subsequent part

of the document. No evidence was givon as to what was
done with the wristlets after they were delivered to Tribhu-

" van Jagjivan.

“The defence set up by the defendants was:—By the
first defendant, a denial that the wristlets were given to him.
By the second defendant, a denial that he was present when
paper No. 2 was written, or that he was aware that the
wristlets had been given to his co-defendant, but he failed to
give any satisfactory explanation as to how the paper came
into his posscssion. T disbelicved the statements of the de-
fendants, and the facts set out in the preceding para. are to
be taken ashaving been proved.

“On the cvidence I gave a verdict against both the de-
fendants for the value of the wristlets, Rs. 650, subject to
the opinion of the High Court on the following questions :—
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“ 1st Question—Has the defendant, Govardhan Purshotam,
by his conduct, rendered himself linble, with the other de-
fendant, s o trustec, to make good to the plaintiff the value
of the trust property ? '

“ 2nd Question—As the defendants have been held to be
trustees, can they be sued in the Court of Small Causes by
the cestui que trust for the recovery of the specific trust pro-
perty or the value thercof ?

“ By the 25th Section of Act IX. of 1850, constituting this
Court, ¢ every defence which would be deemed good in the
Supreme Court sitting a s a Court of Equity shall be a good
bar to any legal demand in the Gourt of Small Causes’ ; but
1t appears to me to be doubtful whether this Court possesses
an equitable jurisdiction for plaintiffs, except in the two
instances (partnership account and a legacy)in which such
jurisdiction ig expressly given to it by the 32nd section of

" the Act.

¢ 3rd Question—TIf the dofendants are liable to make good
the value of the trust property, are they not also lable for

~ the interest which, but for their breach of trust, the plaintiff

would have received since 1859, and has not the plaintiff, by -

suing for the valuc of the property only, divided her cause
of action the whole of which would exceed the money juris-
diction of the Court ?

I may add that this last defence was not taken by the
defendants, but when the objection was pointed out by me
at the closc of the case, the plaintiff’s pleader applied to me
to amend the summons, by adding (on payment of the Court
fecs) Rs. 830 to the particulars of demand for interest, thus
making the claim Rs. 1,000, and abandoning the excess of
interest, but I did not think it was then competent for me
to do so.

I now solicit the opinion of their Lordships on the three
questions above stated.”

The case was argued, on the 30th of August 1872, before
SareeNT, Acting C.J., and Grzex, J.
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The defendant, Tribhuvan, did not appear.

Tyabji (Mayhew with him) for the defendant, Govardhan-
d4s :—As to the first point, the defendant, Govardhandds, is
not, under the will, a trustee in respect of the subject matter
of this suit, and even if he is, there is nothing to show. that
he has been guilty of a breach of trust or of any misconduct.

As to the second point, this being a suit between cestui que
trust and trustee, the Small Cause Court has no jurisdiction
to try the suit. The only jurisdiction the Small Cause Courts
have is conferred by Secs. 25 and 32 of Act IX. of 1850.
The words in Sec. 25 “and every defence which would be
deemed good in the Supreme Court sitting as a Court of

~ Equity shall be a good bar to any legal demand ” show thab

their jurisdiction is confined. to legal demands, for these
words would have been unnecessary, if they had equitable
jurisdiction. Sec. 82 confers a limited equitable jurisdiction
on the Small Cause Courts: Bzprossio wnius est exclusio al-
terius. The Small Cause Courts, for more than twenty years,
have refused to try equity cases and they have no legal
machinery for carrying out complicated equity decrees.

Tnverarity, for the plaintiff :—On a true construction of the
will Govardhand4s is a trustce, and he has been found to be
50 by the Judge of the Small Cause Court. The question is
whether he has, by his conduct, made himself liable for not
carrying out the trusts of the will.  The most favourable

‘view the Court can take of his conduct is that he stood by

and did nothing to sce that the trasts were carried ont. It
80, he is liable. The law knows not a passive trusbee :
Lewin on Trusts, p. 170. Trustees may not delegate their
office to any one, not even to a co-trustee : Lewin on Trusts,
p. 205, and cases there cited.

As to the second question, the termsof Sec. 25, whichshould
be read with Sec, 87 of Act IX. of 1850, are wide enough to
give cquitable jurisdiction to the Small Cause Conrts. The
words are ““all suits wherc the debt or damage, claimed
or value of tho property in dispute, &ec.” This is a suit where
the valuc of the property in dispute is not morc then the
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amountup to whzch the Small Cause Courts have jurisdiction. 1872,

The words « every defence which would be'deemed good in Bax iADA v
the Supreme Court sitting as a Court of Hquity shall be a TriprUVAX-

good bar to any legal demand,” only mean that pomts of J?‘};\‘IT)‘:(L

equity may be determined by the Court, if they arise in a

legal action, and this is quite consistent with the Courf hav-

ing the power to try pure cquity cases. By the provisions of

Sec. 2 of Act XXVI. of 1864 the jurisdiction of the Court

extends “ to the recovery of any debt, damage, or demand,”

&c. 5 it is nob restricted to a legal demand, but expressly

provides for any demand. The word “ demand” is one of

the widest signification in our law.

SArGENT, J. :—What are the words in the Hnglish County
Court Act, 9 & 10 Vict., ¢. 957

The words there ave “all pleas of personal actions where
the debt or damage claimed,” &c. (Sec. 58.) The English
County Courts have a limited equitable jurisdiction under 28
& 29 Vict., c¢. 99 ; but it must not be forgotten that they sit
b a country where there arc distinet courts for law and
cquity.  When Act XXVI. of 1864 was passed, that distinc-
tion no longer existed here, law and equlty being administer-
_ ed in the same court.

- Tyabji in reply. ,
Cur. adv. AL

On the 3rd October 1872, the judgment of the court
was delivered by Grgpy, J. :—In the present case three
questions have been reserved for the opinion of this Court
by the Third Judge of the Bombay Court of Small Causes.
From tlic statement, submitted by that Judge, it appears 1o
have been held by him that the defendant, Govardhan Pur-
shotam, had 'been "constituted a trustee, jointly with the
defendant Tribuvandis Jagjivandds, of certain ornaments,
namely, the two gold wristlets mentioned in the amended
particulars of demand. Though it is not one of the questions
referred to us, we may state that, in our opinion, the Judge
was right in so holding. No doubt, in the earlier part of the
document, bearing date the 14th August 1859, the name of
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the defendant Trbuvandis J ugjivandis alone ig mentioned

BarJapa™ as a trustee, but, in the latter part of if, that of the defen-
V. . -
Trisuuvan- dant Govardhandds Porshotamdés is added, and the Judge

DA'S JAG-
JIVANDA'S.

finds, as a matter of fact, that this was done by consent of
Govardhandéas himself. He also finds that the document
wag, on its execution, made over to the defendant Govar-
dhandds Purshotamdis (as indeed appears from the docu-
ment itself), and has been in his custody ever since and was
produced by him on the trial. The first question, which the
Judge has reserved for our opinion, is as to the Liability of
the defendant Govardhandds, with the defendant Tribuvan-
dfs, to make good to the plaintiff, B4i Jaddv, the value of
the trust property. The trusts, on which, according to the
document of the 14th August 1859, the gold wristlets in
question were held by the defendants (so far as concerns the

plaintiff and so far as it is necessary to mention them for

the present purpose), were, after the death of Tépidis
Makundés (the deceased husband of the plaintiff and
the party executing the document and which death
occurred shortly afterwards), to sell the same and de-
posit the proceeds at intercst and pay such inteérest to
Béi Jaddv during her life. The defendants do not allege
that the wristlets or the proceeds of their sale have been lost
under circumstances that would exonerate them from
liability ; on the contrary, the defendant Tribhuvandis, ab
the trial, denicd that the ornaments were ever delivered to
him, and the defendant Govardhandds denied that he was
present when the document of the 14th Aungust 1859 was
written or that he was aware that the ornaments had been

-given to his co-defendant. These denials, however, have

been disbelieved by the Judge who heard the suit, and the
case stands thus that the defendant Tribhuvandés, having
received into his hauds the ornaments in question, does not
appear since 1859. ever to have done anything towards carry-
ing into execution the trusts reposed in him in respect of
them, and his co-trustee, Govardhandés, so far as appears,
has stood by, and in no way interfered to se¢ that such
trusts were carried into exceution.  This being s0, we arc of
opinion, whatever the ultimate lability of the defendant
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Tribhuvand4s to his co-defendant may be, that the proxi-
mate liability of the latter, so far as regards the plaintiff, i
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the same as that of the former. Whether, however, the TPIBHUVAI\

liabﬂitj of the defendants or either of them is to make good
to the plaintiff the value of the trust property,is another
matter as to which we shall have more to say hereafter.

The second question, namely, whether the defendants, as
trustees, can be sued in the Court of Small Causes by the
cestui que trust for the recovery of the specific trust property
or the value tliereof, raises an important question as to the
extent of the jurisdiction of the Courts constituted under
Act IX. of 1850 amended by Act XXVT. of 1864—the ques-
tion, namely, whether those Courts have gencral Jjurisdiction
over trusts. By Sec. 25 of Act IX. of 1850, the jurisdiction
given to the Small Causes Courts is over “all sunits where
the debt or damage claimed or value of the property in dis-
pute is not more than Rs. 500 whether on balance of account
or otherwise.”” The same section provides “that every
defence which would he deemed good in the Supreme Court,

sitting as a Court of Equity, shall be a good bar to any legal

demand in the Court of Small Causes,” and exclndes certain
specified classes of suits from the cognisance of the Court.
A subsequent section (Scc. 32) extends the jurisdiction of
the Court ““ to the recovery of any demand not exceeding
the sum of Rs. 500 which is the whole or part of the
unliquidated balance of a partnership account or the amount
or part of the amount of a distributive share under an in-
testacy or of any legacy under a will.” At the time that

Act IX. of 1850 was passed, the distinction between -

Law and Equity, as being two systems of rules having each
peculiar and appropriate forms and procedure for the en-
forcement of the rights given by those rules respectively,
existed in the Supreme Courts of the Presidency Towns.
The words < debt and damage” in Sce. 25, and in fact the
language of Act TX. of 1850 generally, scem to us to indi-
- cate that the legislature intended to give general jurisdiction

to the. Small szse Courts only over matters which would

have been the subject of a plea side action in the Supreme

DA'S JAG-
JIVANDA'S,
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Court. Had it been intended to Limit the jurisdiction mere-

BA'TJaDAY ly by pecuniary amount and not also by class and nature
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of rights and violations or withholding of rights, there
would seem to be no reason for Sec. 82 expressly giving the
Court jurisdiction over partnership accounts, shares under
an intestacy, or legacies under a will. The provision in Sec.
25, authorizing equitable defences to legal demands, was, in
our opinion, introduced with the object of rendering un-
necessary an application on the Equity Side of the Supreme
Court for an injunction against a proceeding in the Small
Causes Court to enforce a legal demand to which, in a Court.
of Equity, there would have been a defence. This provision
and Sec. 32 are, in our opinion, a strong argument against
the supposition that the Small Caunses Courts under Act IX.
of 1850 were intended to have any general equitable juris-
diction, and we believe that it has been always considered
that under that Act those Courts had no such jurisdiction
except so far as it is expressly given by Sec. 32. Then
came Act XXVI. of 1864 of which the preamble is as fol-
fows —* Whereas it is expedient to increase the limit of
the jurisdiction of the Courts of Small Causes held under
Act IX. of 1830 and to increase the number of Judges of
the said Courts ;”’ and by Sec. 2 it is provided that  the
jurisdiction of Courts held under Act. IX. of 1850 shall ex-
tend to the recovery of any debt, damage or demand ex-
ceeding the sum of Rs. 500 but not exceeding the sum of
Rs. 1,000 and to oll actions in respect thereof (except ’phe
several actions specified in the proviso in Section 25 of the
same Act).”” The language of this Section is no doubt more

_ comprehensive than that of Sec. 25 of Act IX. of 1850, and

might, taken by itself, be held to give jurisdiction in all clas-
ses of suits where the appropriate remedy would be a money
decree and where the amount sought to be recovered did not
exceed Rs. 1,000, without regard to the consideration
whether the right, sought to be enforced, would have been
the subject of an action on the plea side or of a bill in equity
on the Equity Side of the Supreme Court. It may, further,
be mentioned that at the time Act XXVI. of 1864 was pas-
sed, the distinction between Law and Equity, as involving
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 different systems of judicial procedure, had ceased to exist 1872
in Bombay on the abolition of the Supreme Court and the Ba’tJapaw
-establishment of the High Court, But we think that the pypmuvay-
greater generality of the language of the Section quoted, as ;;é'i}flfﬁ;'
compared with that of Sec. 25 of Act IX. of 1850, may be
accounted for by this that the Legislature was increasing the

limit of the jurisdiction of the Court in such classes of suits

as it had jurisdiction in before, and had to employ words

which would effect this in respect, not only of the suits of a

legal nature which the Court had been empowered to enter-

tain under Sec. 25 of the Act of 1850, but also of the suits of

an equitable nature which the Court had been empowered to
entertain under Sec. 32 of the same Act. The object of the Le-
gislature, in passing Act XXVI. of 1864, was, we consider, to
increase the money limit of the jurisdiction of the Court, not to

enlarge the class of suit over which it had jurisdiction; and

the language of that Act, taken in conjunction with its pre-

amble, does not necessarily import more than this. Besides,

to hold that the later Act (subject, of course, to limit in

respect of amount) gives a general equitable jurisdiction to

the Court (which perhaps, at first sight, Sec. 2 might, as we

have said, seem to import),‘ would involve the unreasonable
supposition that the Legislature intended to give such juris-
diction between ‘the money limits of Rs. 500 and Rs. 1,000,

but to refrain from doing so, where amounts less than

Rs. 500 were involved ; and we cannot find in either Act or

in the Acts, taken together, any provision or provisions the

effect of which would be to give such jurisdiction in the

case of such last named amounts. The present case, how-

ever, is an example, we consider, of a class of cases where it

would be very desirable that the Courts of Small Causes

should have jurisdiction, namely, whenever an appropriate
remedy can be afforded by @ decree for a definite sum of

money. But under the present Acts, we are of opinion

that the Small Causes Courts cannot enforce trusts, unless

the trust, sought to be enforced, is ome for the payment

of a distributive share under an intestacy or a legacy under a

. ‘will, the value of the claim being not greater than Rs.

1,000; and we must, therefore, answer the second ques-
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tion in the negative. We may, however, observe that
the same answer would have been given to this question,
had it been put with regard to a suit in the High Court.
The proper decrec to be made, in the circumstances
stated in the case, would be to appoint a new trustee or
trostees of the document of the 14th Aungust 1839 in the
place of the defendants, that the defendants do deliver to
such new trustee or trustees the ornaments, or their value,
and that the defendants do pay to the plaintiff the loss of
interest sustained by her by reason of the defendant’s breach
of trust. Under the declaration of trust of the 14th August
1859, the plaintiff is not entitled to have the ornaments or
their value delivered ox paid to her individually ; but only to
the interest of the proceeds of the sale of them for her life.
She has, however, a right to require that the capital fund,
out of which such interest is to come, be placed in a proper
state of security and properly invested.

We do not consider it necessary, having regard to the

‘opinion we have expressed on the two first questions, to ex- .

press any on the third question reserved, except that, in our
opinion, the defendants ave liable to make good the value of
the trust property in the sense above mentioned, but not fo
the plaintiff ; but that they are liable, in a Court having
jurisdiction over trusts, to make good fo the plaintiff the loss
of interest she has sustained. ‘

Though the verdict, passed against the defendants, cannot

stand, having regard to the opinion expressed above on the

questions reserved, yet we should strongly recommend the
defendants to satisfy the plaintiff’s demands without further
litigation, So far as we can at present judge, upon a suit
being instituted against them in the High Court, there
would ‘be a decree to restore the ornaments or their value and
to pay to the plaintiff the amount of interest which, had the
defendants fulfilled their trust, she ought to have received,

~and, on such a decree, they would certainly have to pay the

costs of the suit.

As to the costs of the parties of reserving and stating the
said questions for the opinion of this Court and of the argu-
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ment thereof, we order that the parties do respectively bear 1872
, v BA'L JADA'V

their own costs. v

Attorneys for the plaintiff. :—Dellas and Lynch. TI&B'EEIIZ éb
Att@‘ﬂoy for tho defendant Govardhandés :—C. T g/abj[ : JIVANDA'S.
’ S G
. [Arrerrate CriviNan J ﬁ}lISDICTION.]
REG. V. NaRa'vay Gavea’ra’sr and other, July 1.

Offences against opium laws—Regulation N X1T, of 1827—Jurisdiction —
Lower of arrest. :

-The District Magistrate (whose Court is the proper tribunal for the
trial of an offence relating to the smuggling of oplum *) has, under Sec-
tion 21 of the Code of Criminal Procedure, power to inflict any fine
provided by Regulation XX1. of 1827 for such offence, even though
the fine may exceed R 1,000.

The arrest of a person accused of the. above offence without a warrant
is generally illegal, except under the circumstances specified in Sec. 108
of the Code of Criminal Procedure.

HIS was a reference made by R. H. Pinhey, Session Judge ‘
of Ptma, for the orders of the High Court.

Bach of the two accused was found in illegal possession of
a bundle of opium, weighing over a quarter of a Strat scer.
The quantity in each of the bundles was such that the
penalty recoverable exceeded the sum of one thousand rupecs.
The Police apprehended the accused without a warrant and
sent them on to Mr. Bell, Acting Magistrate of the District
of Ptina, who committed the case for trial by the Court of
Session.  That Court, under Sec. 22 of the.Code of Criminal
Procedure, Cl. 3, delegated the trial to the Assistant Judge,
My. Satyendra Néth Tagore, who, finding the accused gnilty,
sentenced cach to pay a fine of Rs. 1,292-6-4 or in default to
suffer six months’ simple imprisonment. Mr. Pinhey, the
Scssions Judge, being of opinion that the offence was not
triable by the Assistant Judge, and feeling doubtful whether
the Magistrate of the District, whose pecuniary jurisdiction
was limited, by See. 22 of the Code of Criminal Procedure,

* See. Reg, v. Lakhu Sekruy 8 Bom, H. C. Rep, Cr, Ca, 118, -
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