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The right, however, of a next friend to institute a suit has
always been considered one more or less under the control
of the Court, and, therefore, as the Act enables afriend of the

. minor to protect his interests by applying for the appoint-

ment of a fit person to have charge of the property of the
minor and to protect his interests, it would be a proper
course on the part of the Judge to refuse to accept such a
plaint where there was no pressing necessity for a departure
from the course pointed out by the Act, or it might be to
accept the plaint and stay proceedings until the plaintift had
obtained a certificate where it was in contemplation to apply
for it. - We think, therefore, that the plaint should be accept-
ed, after bemg amended by inserting the words “as their
next friend *’ after the name of the minor’s mother in the
title of the suit, and by amending the prayer in accordance
with the above remarks ; and that as the mother has, since the
institution of the suit, obtained a certificate, the plaint should
be heard and determined as if it had been filed by her origi-
nally in her character of administratrix.

Oidered, accordingly.
m_‘__.mw

[ArpeLiaTe CIvit JURISDICITON.]

Special Appeal No. 182 of 1872,

MIR ZULEF AL vevivevrnanseesonennee s Appellant.
Yrsavapa'sa’t Sa‘mes, widow of Ra'c-
HOJT ANGRIA..v. i vvuneennsvennesnssien., JoESpORdent.
Sequestration— Ratification— Independent Sovereign's private property—
Evidence.

A sequestration by'the officers of the British Government of the private
property of the Angrin of Kolaba~—a Native independent Sovereign—
though made contrary to the express orders of the Cotrt of Directors ori-
ginally given, would not be liable to question in a Municipal Court if sub-
sequently ratified, bat aliter where there is no such ratification.

THIS was a special appeal from the decision of Robert
Hill Pinhey, Judge of the District of Ptna, amending
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the decree of N. Daniell, Assistant Judge, passed on remand -
MIR ZULEF

from the High Court,

The plaintiff, widow of Righoji Angrié, the late ruler of
Koléba, sued the defendant Zulef Ali to recover possession
of a piece of land held by her late husband as miras in the
village of Chakan in the Ptma District. On remand of the
case by the High Court, the Collector was made a party as
defendant No. 2.

"Zmlef Ali inter alia pleaded thatthe resumption of Angria’s
estate by the British Government, was an act of State and
that no- Civil Court had jurisdiction to question such an act,
that requests made by the plaintiff to the Government pray-
. ing for restoration of her Inam and Miras lands were refused
and that a Sovereign could not hold private property especi-
ally in foreign territory.

The Collector’s answer was to the same effect.

The Assistant Judge awarded the claim and the District
Judge in appeal substantially confirmed his decision amend-
ing 1t only by varying his order as to costs. .

The special appeal was heard by Mervizt and KemsaLi,
Jd.
Dhirajlgl Mathurddds (Government pleader) and Vishnu

Ghanashdm for the defendant Zulef Ali :—The Collector did

not separately appeal. The District Court has presumed, but
without any evidence, that the land in question is the private
estate of the Angria who being an independent Sovereign
could not hold private property in British territory. Even
supposing the land to be private property, the resumption
thereof was an act of State. No Civil Court has authority
to decide between the differences of independent Sovereigns.
This case is on all fours with the case of The Seca etary of State
v. Kamachee Boye Sahab (a).

Shantéram Nardayan for the respondent contended that
this case-was to be distinguished from the case quoted by the
appellant, inasmuch as the Court of Directors had there rati-

" (a) 7 Moo, Ind. App. 476.
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fied the Act of the Madras Government, while in this case the

Mir ZULER sequestration was not only not originally authorized but was
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not subsequently ratified. The Court of Directors, when con-
firming the resumption of the Angria’s State in consequence
of the absence of a male heir, ordered that his private pro-
perty should be restored to his representative.

Per Corran :—The District Judge has found (and we
see no reason to think that his finding 1s incorrect) that the
land in dispute was the private property of Angria. ‘

That finding, however, is not sufficient to entitle the plain-
tiff to succeed. There still remains the question whether
the land has, since Angria’s death, been taken possession of
by the British Government by an act of State.

We do not think that that question was raised for the con-
sideration of thiz Court when the case first came before it,
nor that we are prevented by the Court’s remand order from
now considering it.

The case of the Becretary of State of India in Council v.

- Kamaches Boye Sahaba (b) is in many respects similar to that

now before us. That was a case in which the property of
the Rajah of Tanjore had beon seized by the British Govern-
ment as an escheat, and the suit was brought by his widow
to recover his private estate. She obtained a decree in her
favour from the Chief Justice of the Supreme Court of Mad-
ras, who held that the seizure of the Rajah’s private proper-
ty could not be regarded as an act of State. ¢ It appears”
gaid the Chief Justice “that an order having been issued
(by the Court of Directors) to take possession of public
property, private property was taken and is now detained
under the circumstances above set out. I am of opinion that
such detention cannot be considered an act of S.taté, nor
can I consider that the subsequent adoption by the defend-
ants can make that an act of State which originally was not
so.”” This decision was reversed by the Judicial Committee
of the Privy Council, who held that, even if the property
were private property, and even if the'original seizure were

(0) 7 Moo, Ind. App. 476,
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not authorized by the order of the Court of Directors, yet the
" seizure was subsequently appr: oved by the Governor of Mad-
ras, and was adopted and ratified by the East India Company
in their answer to the suit: that such ratification was equi-
valent to a previous authority, and that the seizure was an
. act of State, to enquire into tho propriety of which a Muni-
cipal Court had no jurisdiction. '

In the present suit, accepting the District Judge’s find-
ing that the land was Angria’sprivate property, we must
hold that the original sequestration was not authorized by
the order of the Court of Directors. But the question re-
mains—whether, as alleged by the appellant, there has been
8 subsequent ratification of the sequestration.

It cannot be said that the Collector’s defence to this suit
constitntes a suflicient ratification. To justify an act op-
‘posed to the original order of the Court of Directors, there
must be shown to have been a ratification either by the
Court of Directors or by the Secretary of State in Council.

The appellant vefers us to the Collector’s examination,
* Exhibit No. 70, as shewing that an application made by the
plaintiff to the Court of Directors for the restoration of
Angria’s lands was rejected on the Tth June 1848. No copy
of that application however, nor of the reply of the Court
of Divectors, has been given in evidence in the case, The
defendant complains that the Assistant Judge refused to
assist him to procure copies of these ‘papers, and asks us to
remand the case in order that he may have an opportunity
to produce them. There appears to be no sufficient reason
for granting him this indulgence. In his Darkhdst No. 117,
the defendant asked the Court to send for the papers either
from the Collector or from Government under Section 138
of Act VIIL of 1859. The application was refused on the
ground that the defendant ought to produce copies. There
is no allegation that he has ever asked for or been refused
copies ; and Exhibit 76 shows that the Collector has been
willing enough to give him copies of other documents which
might be of use to him ; nor is there any reason to suppose
that the plaintiff’s petition to the Court of Directors and the
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answer thereto would, if produced, shew any thing more
than that the plaintiff had asked for, and been refused the
restoration of Angria’s Indins, or the privilege of holding
wattan and other lands free of assessment. That we under-
stand to be the meaning of what the Collector says in his
examination, No. 70. The object of the present suit is not-
to establish the plaintiff’s rights as Indmdér, but to estab-
lish her right as Mirdsddr, to the occupancy of certain lands
subject to tho payment of the Government assessment. It
is clear from the Government Resolution No. 2807, dated
the 10th August 1860 (Exhibit No. 76), and generally from
the manner in which the Collector has defended this suit,
that the Government do not consider that this right of occu-
pancy has been confiscated. There is not the least reason to’
suppose that this right was referred to in the plaintiff’s ap.
plication to, and the reply of, the Court of Directors, and in-
deed as regards the particular land now in dispute, it could
not have been referred to; for the application was'made in

" 1847 and it was not until sometime after this that Angria’s

name was removed, and that of the defendant entered as oc-
cupant of the land. On these grounds we are of opinion that
even if the plaintif’s application, No. 117, was improperly
rejected (v;re do not say that it was), the evidence asked for
could not have varied the decision.

On the whole we think that the decree appealed against is
the decree which ought to be made, and we confirm it.
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