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1879. ‘
Tuly 11, [ArpELtaTe Crvin Jurisnieriow.]

Special Appeal No. 79 of 1872,

Mapvarna’ bin GINaTy ....oviiienen. . Appellant.
Bragvanty’ bin Devsr  ...............Respondent.

Limitation— Payment— Arrears—Cause of Action,

Where there has been no recognition of title nor any payment of
dues within the period of limitation prescribed hy law, there is a suffi-

cient bar to the claimant’s right to recover, if he ever had any. .

The cause of action to establish title and the cause of action to recover
arrears which rest on such title are not distinet and independent of each
other; so thatif the formey be baired, even those arvears; which may be
within the law of limitations, cannot he recovered.

HIS was a special appeal from the decision of A. Tiyon,’
Acting Assistant Judge Full Power ut Solipur, revers-
ing the decree of the Subordinate Judge.

The plaintiff alleged that he was a \hereditary holder of
the office of M4h4r of the village of Varvad in the Collector-
ate of Soldpur and entitled as such to receive from the in-
habitants certain ducs for services which he was liable to

" perform at their bidding; and prayed for a decree against
the defendant who refused to pay his dues.

The defendant, in his written statement, answered that it
_was not the plaintiff who was the hereditary holder of the
office of M#hdr of his village but another person; that he
had not taken any service from the plaintiff within ‘welve
years of the filing of his suit and had made him no pay-
ment ; that without the performance of some service the

plaintiff could make no demand; and lastly the demand
made was excessive.

The court of first instance raised the following issues :—

1. Is the plaintiff the hereditary holder of the Mahdr’s
office at Varvad ?

2. 1If so, is he entitled to the dues claimed without per-
forming service ? ‘ -

3. 1Is the claim barred ?
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4. Is the sum asked for covrectly estimated ?
g Mapvana’

The.Conrt on the first issue found for tho plaintift; bu fithy
against him on the others and therefore rejocted his elaim.  GINATA

.
The Appellate Court did not consider the first issue, as it BHA%‘;;‘NTA

was of opinion that the parties had not questioned the find=  Drvar
ing of the Court of first instance as to the plaintiff being the
hereditary holder of the office. On the second issue, it
found on the authority of Beema Shunker et al v. Jamasjec et
al () that it was not necessary that the plaintiff should have
actually performed (:my service. On the third issue as to
limitation, the Court found on the evidence that the plaintiff
had failed to prove any receipt from the defendant within 12
years and that on the other hand the defendant had succeed-
ed in showing that he had ceased to make any payment to
the plaintiff for more than 12 years. But the Court was
further of opinion that ¢ as there can be no doubt of the
plaintiff’s ownership,” so much of the arrears as were not
barred ought to be awarded and passed a decree accordingly.

The defendant made a special appeal to the High Court.
It was heard by Liroyp and Kensary, JdJ.

Bahkiravndth  Mangesl for the special appellant :—The
Appellate Court has distinctly found that the plaintiff has -
failed to prove that he has received any payment within 12
- years. The oviginal court had gone further and held that
he had not at any time received anything from the defendant
in respect of the Méhér’s office. Upon these findings the
claim is completely barved. It comes within the principle
laid down in Mdharant Fatesangji v. Desdi Kallidnrdi (D)
and Reiji Manor v. Desi: Kallignrdi (c), the plaintiff having’
lost his remedy lost his vight also. The Privy Council de-
cigion I Beema Shunker v. Jamasjee does not apply,
as the point in dispute here did not and bould not
" arise in that case. The suit there was brought by the
hereditary holders of the offices of Mujmoodar, Parekh,
and Mehta for 24 years’ arrears of dues against the Inimddir

(a) 2 Moo, Ind. Ap. 23. (8) 4 Bom. H. C. Rep. A, C. J. 189,
¢y 6 Bom, I, C, Rep. A. C. J. 56.
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of Dindolee, when Regulation V. of 1827 was in force. The
first section thereof provided that possession of immoveable
property for thirty years showed good title. The plain-
tiffs having brought their suit within thirty years the
question of extinction of title could not arise. The demand
of their arrears was held to be limited to twelve years.
While the present suit is brought under Act XIV. of 1839
which not only bars the plaintiff’s remedy, but if he takes no
steps to keep his right to immoveable property alive within
twelve years, reduces his l‘ighf to nothing. If it be held that
the cause of action to establish a title and the cause of action
to recover arrears were different, thero would be no limita-

tion to suits. A hereditary officer might bring his action to

recover arrears allowed by the law of limitation for the time
being after any number of years even though he have receiv-
ed nothing whatever during all that time.

Jandrdan Sakhdrdm Gddgil for the special respondent :—

- The present case is distinguishable from the Bombay cases

cited by the appellant. Inboth of them, the demand was for

xed yearly allowances. In tho present case, the amount
due depended upon the produce of cach year. If the defen-
dant in any particular year got no produce, the plaintift
could claim no due. It is besides questionable whether the
Court’s ruling in these casesis correct. It is opposed to the
principle recognized in a series of well-known decisions
in the matter of instalments. (I) If a debt be payable by
twenty yearly instalments and nothing has been paid for

- fifteen years, this does not extinguish tho creditor’s right to

sue in the sixteenth year, though he will only be entitled to
recover those instalments which are not time-barred. The
principle enunciated is that a new cause of action arises
when each instalment falls due. In the present case, the
nature of the right is the same; but the amount varies
yearly, and it is, therefore, exactly similar to the above cases
and is also similar to the case of Deema Shunker v. Jamasjee.
The latter case shows that the O'eneral right does not bee

(d) Ramkrishna v. Baydi b Bom. H, C, Rep. A C. 1. 35 and Utamsrdm
v, Girdharlas G Thid 45,
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come extinguished without thirty years’ adverse possession 1872

under Regulation V. of 1827 Sec. 1 which is still extant and MAI%:’I;‘&LA
contains the law of pmscnptlon for the Bombay Presidency. GmA PA’
That this-view is correct appears from the observations of pacvanTs’
Scotland, C.J., in Doed. Kullamal v. Kzzppu Pillai (¢). His _DEb‘l/’;I'
Lordship expressly said that the Indian law of limitation -
barred the remedy only bub did not extinguish the right.
The Honourable Mr. Stephen supports the same view. In
his ‘speech at the second reading of the new Limitation
Bill (now Act IX. of 1871) he says ¢“ Part IV.is entirely
new and comprises a part of the law of British India which
is at present in a most vague and unsatisfactory state. I
refer to the law of prescription * % * . In the Bom-
bay Presidency. there is a Regulation (V. of 1827) which
gives in certain instances, a thirty years’ prescription;
but in Bengal and Madras there is no law at all upon the
subject, though there arc several vague and inconsistent de-
finitions of the Courts.” Thenew law of prescription which
supersedes the law of 1827, is contained in Sec. 27—29 of
Act IX.: of 1871 and item 181 of Schedule II. shows the
point of time from which the limitation in case of hereditary
offices is to be counted, viz. ““when the plaintiff is first
refused/ the enjoyment of the right.” Such a refusal twelve
years/before tho suit has not been shown in this case. As.
Part 1V. of the Act of 1871 is professedly passed to
clear up the doubtful part of the Act of 1859, the two may
be read together. It is an established maxim of law that
“all acts in pari materid ave to be taken together as if they
~‘were one law. It is contended that if the cause of ac- .
tion to establish title and that to recover arrears be taken to
be different, there would e practically no limitation ab all ; °
but this contention is answered by showing that the fact .
that the plaintiff cannot get any arrears which arc time-bar-
red is the result of the law of limitation ityelf.
Per Curiam :—This was a suit to recover three years of
dues alleged to be owing to the plaintiff as hereditary Mdhar
of the villagé of Varvad within the Saldpur District. "The

(&) 1Mad. H. C. Rep. 85,
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1872 defendant, a cultivator of the same village, denied that the
I\IAIIJJ\ifé\LA' plaintiff was a hereditary Méhir and alleged that he had
Gmva’ea’  Dmover paid him any dues. Tlie Subordinate Judge found
Buacvaxra’ that the plaintiff was a hereditary Mah4r but rejected his
DI?\%I. claim, first, because he was not entitled to dues without per-
’ forming services, and secondly, because he had failed to prove
that he ever received such dues from the defendant. The
Assistant Judge, in appeal, reversed this decree holding, on
the authority of a judgment of the Privy Council in Beema-
shamker v. Jamasjee (ubi supra), that it was sufficient H
plaintiff was ready and willing to perform service when
required of him and that, as therc was no doubt of the.
plaintiff’s ownership, length of timec alone would not be

sufficient to bar his claim.

The Assistant Judge found as a fact that plaintiff had not
proved any payments within 12 ycars and we have first to de-
cide, on the question of limitation, whether ornot that fact

- is a complete bar to this action. We are unable to say with
confidence what the Assistant Judge means by the remark
“ as there can be no doubt of the plaintiff's ownership » ; but
we understand him to lay down this proposition that mere
omission to pay or to demand such dues for any length of
time, say 200 years, cannot per se operate to bar a right of ac-
tion to recover as many years’ arrears as are within the statut-
able period applicable to the case ; in other words, that the
cause of action to establish title, and the cause of action
to recover a year’s dues, which rests on such title, are
totally distinet and independent of each other. If that
“were 50, there would be no law of limitation, as was observed
by the late Chief Justice of this Court in Rédiji Manor
et al v. Desdi Kalidwrd Hakumatréi (ubi supra) but we
think that the Assistant Judge has mis-apprehended the
effect of the Privy Council judgment, which he quotes.
The suit there was for the vecovery of 24 years’ arrears of
~ fees incident to the offices of Muzmoodar, Parekh, and Metha ;
and the Judges of the Suddur Dewanee Adalat, from whose
decision the case werit up in appeal, had held that the plain-
tiffs were entitled to recover 12 years’ arrears. The conten-
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tion of the defendants, who were appellants before the 1872
Privy Council, was, amongst other things, that the claim MA%;’;U‘A'
was barred in foto by Sec. I., Reg. V. of 1827, or that, at all Grva’ea’
events, if should be reduced to the amount of 6 years’ py AGQ{,'ANTA'
arvears, under the 3rd section of that Regulation ; while the DI}:J:I%L
plaintiffs insisted that their claim ought to have been ex-

tended to the whole of the 24 years, Ly virtue of the pro-

visions of the Tst section. Thus, then, two questions of limi-

tation were before their Lordships ; one relating to the title

to the hereditary office, and the other having reference to

the extent of arvears recoverable. Section I. was, no doubty
applicable to the first question, according to the ruling of

the Privy Council in another case, to the effect that it pro- k

vided for limitation of suits, as well as titles by prescription.

Seeing, therefore, that it was not pretended the plaintiffs

had been out of enjoyment for more than 24 years, it is not

casy to understand what objects the appellants had in
‘Tesorting to a provision of the law, which allowed 30 years;

however, it may be presumed that the point was not seriously -

argued, or, if argued, that no consideration was given to it ;

for it is clear that the remarks, which oceur in the judgment,

on the scope and cffect of the 1st ‘sectioh, had reference

solely to the contention of the respondents, founded dpon

it.  We arc unable to find any thing in the said judgment

which supports the view the Assistant Judge has adopted,

and 1t would certainly require a very strong and very clear
expression of opinion to induce us to depart from the prin-

ciple, uniformly acted on by this Court, that where there has

been no recognition of title, nor any payment of dues claimed

within the period of limitation prescribed by law, there is

a sufficient bar to the claimant’s right to. recover, if he ever

had any.  We find, therefore, that the present suit is barred

and,. accordingly, reverse the lower Court’s decree and con-

firm that of the Court of first instance. All costs on re-

spondent.

Decree aceordingly.
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