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Appeal wnder Tetters Patent, No. I. of 1869.
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3
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Talukdani »flage—Purchaser from Tilukddr—Bombay Act VI. of 1§62
—Res judicata— Decision by defuult—Civ. Proe. Code, Sec. 246— Alic-
‘ nation of Talukdari village.
o JIeld that the tdlulddri Aet (Bombay Act VI. of 1862) did not affect
" tdlukddri villages, the right, title and intevest of the Tdlukddr in whiclt
had been sold before that Act came into operation, though possession of
such villages had not then heen obtained by the purchaser.

3., the mortgagee of a talukddiri village, obtained a decree upon his
mortgage against his mortgagor, the tdlulddr of the village, under which
3. attached the village. The Collector of the Distriet, in which the
attached village was situated, thereupon came in under Section 246 of the
Civil Procedure Code, and sought to raise the attachment, ht, as he fail-
ed to appear when the matter came on for adjudication, his application
was dismissed,

The village was then sold under the decree and was purchased by S.,
the mortgagee, i

. Upon 8. seeling to obtain possession of the village, he was resisted by
the Collector; whereupon 8. (after proceedings ineffectually taken by him
under Sec. 269 of the Code) filed a suit against the Collector praying
to be put in possession of the village :—

Held by the Appellate Court (affirming the decision of Tucker, J.) that
the right of 8. to be put in possession of the village was, as between him
and the Collector,. res judicata by reason of the disinissal of the Collec-
tor’s application under See. 246 of the Code (to set aside which dismissal
the Collector. had not filed & suit within the year allowed for that pur-
pose), and that S. ought, therefore, to have been at once put in posses-
sion of the village without further proof of his title, -

As to the right of Télukddrs in the Ahmedabad Zilla to alienate their
tdlukddri villages— Quare,

THIS was an appeal, under Sec. 15 of the Letters Patent,

from the decision of Tucker and Gibbs, JJ., made in
Special Appeal No. 284 of 1867.

The facts fully appear from the judgment of the Appellate
Court. :

At the hearing of the special appeal, Tucker and Gibbs,
J.J., were both of opinion that Bombay Act VI. of 1862 had
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1872.  mo application to the case, and that the plaintiff had not en-

Ty CoL- tered into any agreement with the Télukddri Settlement
LECTOR OF

Amympa-  officer which deprived the plaintiff of his legal rights.
BAD

S La's Tucker, J., was of opinion that the defendant, the Collec-
Brciarpa’s. tor, had Jost his remedy and was prevented from disputing
' the plaintiff’s right to take immediate possession of the vil-
lage under the certificate of sale granted to the pleintiff, on
the 25th of July 1862, under Sce. 259 of the Civil Proce-

dure Code, in consequence of his (the defendant’s) failure to
file a suit to establish his right within a year from the date
- (10th August 1861) when tho Munsif had rejected the claim
which the Collector had preferred for the release .of the
village from attachment under Sec. 246 of the Code. As

to the effect of the plaintiff’s bomn‘ so pub in possession,
lucker, ., sald :—

My learned colleague considers that as the Collectm is in
possession now and the plaintiff has brought this suit to eject
him, the question of the forfeiture of the judgment debtor’s
estate should be determined in this suit, and that the suib
should be remanded that this question may be gone into and
decided by the Lower Courts. Tt appears to me, however,
that the plaintiff would be greatly prejudiced by this pro-
ceeding, as the burden of proof will be on him instead of the
Collector, as it should have been, if the Munsif had acted
1vightly in dealing with the applications and comnter applica-
tions made to him in 1861. If the word “right’’ nsed in the
latter part of Section 246 be interpreted as meaning simply
the right to possession, as contra-distinguished from a title
to recover, it may be that the Collector will have a right,

“after plaintiff shall have been put in possession, to sue to
establish the forfeiture of the estate of the original judgment
-debtors to the Govermment in consequence of its attachment
and sale. I wish to exprossno decided opinion on this point;
as I am of opinion that it cannot equitably be raised and ad-
judicated upon in the present action, and I hold that the plain-
. tiff’s present suit should be considered and treated simply as
a suit for bossession to which e is entitled, inasmuch as the (
estate, when it was put up for sale, was substantially adjudged
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'~ to be in the possession of the judgment debtors and not of
the Collector, the prescnd defendant. This will place the
parties in their proper positions if the Government be still
disposed to contend that the estate has lapsed in consequence
of its transfer by sale, and that it has not been precluded by
the Collector’s default in 1861 from claiming the benefit of
this lapse, -

I wounld reverse the decrees of both the Liower Courts
and direct that the plaintiff be put in possession of the Td-
Likd4ri village of Kathini Aniali mentioned in the plaint, and
that the defendant pay all the plaintiff’s costs in all courts.

Gibbs, J. (on this point said):—

Tt, therefore, remains to see what course this Court should

- adopt regarding the disposal of this special appeal. My

learned brother wishes to give a decree against the defen-

dant on the ground that the matter is res judicata and that,

' therefore, he cannot defend the action. This requires me to

go more fally into the matter of the application by the Col-

‘lector under Section 246 which is above alluded to, and to see

how the rejection by the Munsif of the Collector’s applica-
tion affects the present suit. '

The application made by the Collebfor ‘urder Section
246 of the Civil Procedure Code was to the effect that the

lands were not liable to be sold in executlon against the‘

defendants, the Tdlukddérs.

This matter was disposed of by the Munsif’s order of
the 10th August 1861, which, although it only dismissed
the Collector’s application, must, I think, be considered as
"deciding that the lands could be sold in execution of the
decrec; and this is all that is res judicata under this order.
Now, since then the sale has taken place, and the purchaser
seeks possossion ; although he is the same person who was
the judgment creditor, he comes before us as it were in a
' new capacity,—the owner of the judgment debtor’s right,’
title, and interest in the land, and the Collector also now
appears in a new light, viz., as actually in possession of the
estate. How he got into possession, we do not know; but
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that he is in possession and opposes the plaintiff having
the estate made over to him is clear by the plaint, and I
cannot, under these circumstances, so different from those
under which the miscellaneous application under Seetion 246
was decided, hold that the order of the 10th. Angust 1861
disposes of this matter. Plaintiff has chosen to bring what
is really an action of ejectment against the Collector who is
in possession of the estate, and this, as it appears to me, can
only be decided by an inquiry into title, and as this has not
been done, I consider the District Judge’s decree should be
reversed, and the case remanded for retrial on its merits.
The appeal was argued before Westrore, C.J,, Liroyp and
Mewvirn, JJ. '

Maylew, Liegal Remembrancer (with him Dhirejlal Ma-
thurddds, Government Pleader) for the appellant,

MeCulloch (with him Nénabhdi IHwridis) for the respon-
dent, - '

Cur. adv: vult,

May 1st, Westrorr, C.J. :—The plaintiff, as mortgagee of
a talulddri village*, obtained against his mortgagors, the
Taluldars, on the 22nd of March 1860, a decree, from the
Munsif’s Court at Dhonduka, for Rs. 4,162-10-3 to be rea-

lized by sale of the village, under which decree the village

was aftached with a view to a sale, on notice of which at-
tachment the Collector, in June 1861, presented a petition,
under Sec. 246 of the Civil Procedure Code, seeking a ve-
moval of the attachment and prevention of the sale. On
that petition the following order was made :— 10th August
1861. * In this case the petitioncr obtained time for the pro-
duction of evidence. The said time cxpired to-day, but
neither the petitioner, nov a Mul:tidr, nor Valkil, on his be-

~half, appears beforc the court. Such being the case, no

inquiry is made in regard to the petition, and it is ordered
that the petition be rejected and that the .petitioner should
pay the defendant’s costs one rapee.”  After due proclama-
tion the right, title, and interest\ of the Taluldars (the mortga-

* Kathini Aniali, Parganna Rampur,
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gors) in the mortgaged premises (the village) were sold by the
Munsif’s Court on the 80th of September 1861, the mortga-
gee himself (plaintiff) becoming the purchaser for Rs. 2,000.
The sale was confirmed under Sec. 256 of the Civil Proce-
dure Code. On the 30th January 1862, the plaintiff applied
to be put into possession, wherenpon the Munsif entered
into an irregular correspondence with the District Judge,
the Collector, and the Talukddri Settlement Officer. Xven-
tually the Collector, under Sec. 269 of - the Civil Procedure
“Code, opposed the giving of possession to the plaintiff.
While the inquiry under that section was pending, the Bom-
bay Government, on the 8rd February 1863, by proclama-
tion under Bombay Act VI. of 1862, purported to vest the
management of the village in question together with other
property of the Talukddrs in the Télukdari Settlement Offi-
cer. The Munsif thereupon, on the 18th of February 1863,
endorsed an entry or order on the papers, relating to the
proceedings under Sce. 269 of the Civil Procedure Code, to
the effect that Bombay Act VI of 1862 having been applicd
to the village, his jurisdiction had terminated.

On the 15th of February 1864, .c., within a year after the
date of that entry or order, the plaint in the present suit was
filed by the plaintiff, the purchaser, against the obstructing
party, the Collector, to obtain possession of the village.

The Collector filed a written statement in defénce, alleging
(1) that the plaintiff had agreed with the Talukddri Settle-

ment Officer to forego his claim to the village on receiving.

Rs. 3,868-12-6, an amount the payment of which Govern-
ment had sanctioned, and the Mamlatdir had been ordercd
to pay to him; (2) that this suit was prohibited by Bombay
Act VL of 18627 (3) that the plaintiff’s father being
a Deshi, the plaintiff acted improperly in purchasing a
Aaluldéare village ; (4) that a tdlukdéri village or estate was,
by the terms of the lease on which it was held, and accord-
ing to the preamble of Bombay Act VI. of 1862, inalicnable.

The Acting Assistant Judge framed two issues, but only

arrived at a finding on the first of them, namely, *Had the
27 ¢
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original Tilukdirs any right to sell their right of manage-
ment (valivdt) or not ?” This he found in the negative
upon a docmment (exhibit No. 28) produced by the Collector
which has been called a lease and has been alleged to have
been binding on the TAlukd4rs, the 7th paragraph of which
contained the following passage :—* Till the time mentioned
in this lease expires (ten years), the Government is to sanc-
tion the management of the village by us. If we be de-
prived of the management, upon attachment, cither by order

: o P &
of the Collector, for arrears of vevenue, or on civil process ady

the suit of our creditors, this management is to pass out of our
hands into those of Government.”” The Acting Assistant
Judge, being of opinion that the management of -the village
was inalienable without the sanction of Government, made,
on September 6, 1864, a decrcc for the defendant with

" costs.

The plaintiff preferved a regular appedl against that decree
to the District Judge, who framed two issues, but came to
a finding upon one of them only, namely, < Act VL. of 1862
having been applied by Government to the talukddant estate
containing the village in dispute, can the Civil Court enter-
tain the appellant S4maldis’s claim to be put in possession
of it 2 which issue the District Judge found in the nega-
tive, saying: “Once the TAlukd4ri Act has been made

* applicable to an estate, all judicial proceedings are to be

stayed (Sec. 2), and the estate cannot be attached by any
Civil Court (Sec. 5), and as in the present case the Act was
put in force with the consent of the plaintiff, Iam of opinion
that he has no right either legally or morally to ask for the
intervention of the Civil Courts in his favour.” The Dis-
trict Judge accordingly affirmed the dceree of the Acting
Assistant Judge with.costs, but, as has been seen, on grounds

 different from that on which the latter had procecded.

Against tho decree of the District Judge, the plaintifl
specially appealed to the High Court. The special appeal
was heard by a Division Court consisting of Mr. Justice
Tucker and Mr. Justice Gibbs. They concurred in holding
that the Tilukddri Act VI, of 1862 (Bombay) could not
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affect the cage, inasmuch as the Télukdérs’ right, title, and
interest, in the village had been sold to the plaintiff and the
sale had been confirmed bofore the Act was passed, which
sale, moreover, had been made, notwithstanding an effort by
the Collector to raise the attachment and stop the sale by an
application under Sce. 246 of the Civil Procedure Code,
which application was dismissed for want of prosceution on
the 10th of Angust 1861, The Act received the assent of
the Governor General upon the 1st of September 1862, and
_ was promulgated by the Bombay Government on the 14th
of October 1862. 1In the opinion of those learned Judges,
that the Act had no application whatever to the case of this
village, we fully agree. If, on the onc hand, the Télukdirs
“had an alicnable and séleablo cstate in the village, it had,
by the court sale, passed to the plaintiff before the Act
came into force. If, on the other hand, as has been con-
tended before us, the estate of the Talukd4rs became, under
the terms of the alleged lease, wholly forfeited to Govern-
ment on the attachment being placed upon it by the Civil
Court, their estate had ceased to exist before the Act was
passed. In either case, there would not be any interest in
the village on which the Télukd4ri Act could operate at
the time when Government by its notification purported
to place the village together with the rest of the Talukddrs’
estate under the Act. ' ‘

The learned Judges also held that a completely erroneous
view had been taken by the District Judge of what took
place between the plaintiff and the Télukddri Scttlement
Officer. The plaintiff by a petition (exhibit No. 9), pre-
sented to that officer, in substance stated that for a payment
of Rs. 9,000, the amount of debts due to the plaintiff by the
Tilukddrs, he would be willing to waive his purchase of the
village and right of posscssion, but added also that he would
not file a r@zindmd wntil his proposal was accepted. His
proposal never was accepted, as the officer, being of opinion
that Rs 8,868-12-6 only were due from the Télukdirs to
the plaintiff, offered him no more than that sum. M.
Justice Tucker and My, Justice Gibbs ruled that under such
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circumstances it was impossible to hold that tho plaintiff
consented to the bringing of the village under the Télukdéri
Act. In that opinion we concur, and must express our
surprise that any person should have contended that an

opposite construction ought to be placed upon the conduct
of the plaintiff.

Mr. Justice Tucker further held that the right of the
plaintiff to possession at least became res judicate by the
dismissal of the Collectm s application under Sce. 246, and
that the Munsif ought summarily to have placed the pl‘nntlff
in possession, and, thercfore, that the plaintiff ought by a
decrce in this suit (which the learned Judge regarded as one
for possession merely), to have been placed in the position
in which the Munsif ought to have placed him, this suit
having been brought pursuant to Sec. 269 to rectify the
erroneous order of the Munsif made in the proceedings found-
ed on that section. Mr. Justice Tucker said : ¢ This will
place the parties in their proper positions, if the Government
be still disposed to contend that the estate has lapsed in
consequence of its transfer by sale, and that it has not been
precluded by the Collector’s default in 1861 from claiming
the benefit of this lapse.”” The learned Judge, therefore,
ruled that the decrees of both of the lower courts should be
reversed, that the plaintiff should be put into possession of
the village, and that the defendant should pay the costs of
the suit and both appeals.

On that point, Mr. Justice Gibbs differed from Mr. Justice
Tucker, being of opinion that the right of the plaintiff to
recover the lands was not a ves judicate by the order of the
Mungif under Sce. 246, and that the plaintiff should be re-
quired to prove his title independontly of that order, and
therefore, that this cause should be remanded for retrial on
the merits.

Mr. Justice Tucker being the Senior Judge, the decree
was made in accordance with his view. ’ .

Against that decree the defendant has appealed to a full
court under Sec, 15 of the Letters Patent of December 28,
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In support of the view taken by Mr. Justice Tucker, on g,

the only point on which he and Mr. Justice Gibbs differed, o . * .
is the case in #e Banee Madhub Roy («) in which it was held BECHARDA'S.
by Norman and Mitter, JJ., that where an application under
Sec. 246,had been disallowed on the ground of unnecessary
and improper delay, and the attached property had been sold,
-and in the attempt of the purchaser to take possession he had -
been obstructed by the unsuccessful applicant under Sec.
246, and thereupon an investigation was held under Sec.
269, the Civil Court rightly determined that the rejection of
the claim under Sec 246 was fatal to the right of the appli-
cant, under that section, to possession. There is also a case
of Shail: Khoda Bulsh v. Purmanund Dutt (b) which shows
" that an order, made on default, dismissing a claim under
Sec. 246, is as efficient as an order made after investigation,
and that consequently the limitation of ome year applies to
the former as well as the latter.

The TAlukd4rs wero in possession until the attachment was
placed upon the village. Subsequently thereto, but at
what time precisely does not appear, the Collector was per-
mitted by the Talukdérs to take possession. Whether this
occurred before or after he made his application under
Sec. 246, or his abandonment of that application was
occasioned by his not then being in possession, is not in
evidence. One point, however, is quite manifest, and
that is that the Téalukdirs here are, through the Collec-
tor, resisting their creditor, the mortagagee, who has
passed from the character of creditor and mortgagee into
that of purchaser so far as regards this village, and that
the yielding up of the possession to the Collector is part
and parcel of that contest, and was done with a view to
defeat their quondam creditor the purchaser. It is, there-
fore, a transaction within the spirit, if not within the letter,

(@) 13 Cale. W. Rep. Civ. R. 431,
@ 1 Wyman Rep. 280; 3. C. 5 Cale. W, Rep. Civ. R, 214,

«
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of Sec, 240 of the Civil Procedure Code. Wo cannot doubtthat
a surrender, by deed, of the village, executed by the T¢luk-
dérs to the Collector while the village was under attachment,
would he void as against the creditor. We think that M.
Justice Tucker was right in holding that the conrt ought
nat to suffer the purchaser by such a proceeding to be placed
in a worse position for the defenee of his rvights under the
sale, whatsoever they may be, than he wonld have heen, if
the Mmnsif had done what the ease, which we hayve ahove
cited from 13 Cale. W. Rep. Civ. R. 431, shows to have
been his dnty, and that this action has been properly
brought to remove the consequences of the Munsit’s crror,

But our decision does not rest upon that ground alone.
With regard to the question of title, we are bound to observe
that Government has estopped itself, and, thevefore, estopped.
its officer and representative in this suit, the Collector,
from maintaining that the estate of the Tdlukddrs in this
village has been forfeited, under the terms of the alleged
lease, by the attachment and sale. So far from treating the
estate in this village, which had been once vested in the
Télukddrs, as forfeited and extinet, and from claiming the
village as having thus lapsed to the Crown, Government, by
the notification already mentioned, made subsequently as well
to the attachment as to the sale, attempted to place the vil-
lage (together with the rest of the TAlukddrs’ estate) under
the operation of the Talukddri Aét. That Act was not passed

. with the intention of, and furnishes no means for, enforcing

forfeitures to Government, oceasioned by the non-perfor-
mance of conditions in what have been called leases from
Government to the Talukdérs, but for the purposes of reliev-
ing the TAlukddirs of their debts by vesting the manage-
ment of their estates temporarily in an officer of Government,
who is, during that period of management (which could not
in any case exceed twenty years—Sec. 16), to make an
allowance ont of the annual income of the éstate for the
decent support of the Talukddr and his family, and to apply
the balance towards the liguidation and settlement

of his debts and labilitics, The Act never was meant

»
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by the Legislature to be converted into an engine

for enforcing forfeitures, and we' have no suspicion that Go-
vernment ever intended to, or would, apply it for such a
purpose. By the notification, whercby Government attemp-
ted to place this village under the Tdlukdédri Act, Govern-
ment not only treated the estate of the Télukddrs as still
subsisting, but must be regarded as admitting that, atter the
period of temporary management had cxpired, the manage-
ment should be restored to the Télukd4rs and that they
_ should be the absolute proprietors thercof subject to land
tax (Sec. 20).

© If, therefore, the vight to treat the estate of the Talunkddrs
as forfeited by the attachment and sale, ever existed, that
right has been completely waived and remitted.

Whether it would be possible for the Télukdirs them-
selves, at the present stage of affairs, by any means to
contest the alienability of the village in question, it is
unnecessary for us now to say. They are not parties
to this swit, and cannot here, vaise such a question.
Whensoever they do so, the burden of the contest will lie
upon them, We prefer at present not to give any opinion as
to how far Government could sustain the recital contained in
the preamble of Bombay Act VI. of 1862 that the Télukdirs
of the Ahmedabad Zilla then held their estates © on lease-
hold tenurc determinable at the pleasure of Government,”
and that they could not  be lawfully charged, encumbered
or alienated,” the truth of which has been deuied on the
part of the plaintiff, and which is perhaps scarcely consistent
with the concluding part of Sce. 7. We admit that “a
merc recital in an Act of Parliament” (and therefore in a
Bombay Act)  either of fact or law is not conclusive, and
we arc at liberty to consider the fact or the law to be
- different from the statement in the vecital” [per Lord
Campbell, C.J., in-Keg. v. Haughton (c) ]. In Bombay Acts,
recitals of facts of a public nature are only primd focie
evidence of the truth of those facts. See Bombay Act X. of

(v) 1 Tl & BL 501, 516,
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1866, Scc. 9. As to Acts of the Government of India, see
Act IL. of 1855, Sec. 9 (repealed by Act VIIL. of 1868), Act
L. of 1868, Sec. 8 (repealed by Act I. of 1872) ; and as to all
Acts, see now Act I. of 1872. Sec. 87.

Some alarm was expressed by one of the learned Judges
lest the definition of the term  Civil Court,” given in Sec.
21 of the same Act, if wltiw vires, inasmuch as it ncluded
courts cstablished by Royal Charter, "should invalidate the
whole Act. . We never could have participated in that alarm,
as it is well-settled law that if an enactment be good in part
and bad in part, and the bad be divisible from the good, the
latter shall be regarded as valid and binding : Rey.v. Lundie
(d), Blackpool Board of Health v. Bennett (¢), Reg. v. Faver-
sham (f), Forsyth’s Cases and Opinions 465, and see 8 Bom.
H. C. Rep. Cr. Ca. 61. The effect of holding Sec. 21, CL. 1
in purporting to exclude the jurisdiction of courts establish-
ed by Royal Charater, to have been thus far wlira vires on
the part of the Bombay Legislature, would have been simply
to have left the jurisdiction of those courts untouched. The
rest of the Act is most edsily separable from that provision,
and was, therefore, not in anywise invalidated by it. The

_question has; however, recently been settled by the Legis-

lature of India : Act XV. of 1871, Sec. 26.

We are of opinion that the decree of Mr. Justice Tucker
must be affirmed with costs.

(&) 8Jur N. 8,640, 6.1 (¢) 41L& N. 137,138 per Watson, B,
(f) 8 T.T 352, 556.
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