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Appointment of third arbitrator under Sec. 12 of Act VI., 1857— Umpire
—Award— Nullity— Notice to attend— Irregularity—Misconduct—
) Waiver. .

‘Where one of two arbitrators, appointed under Sec. 10 of Act V1. of
‘1857, by letter and also verbally authorized his co-arbitrator to appoint
a certain person as third arbitrator, and the co-arbitrator wrote to the
proposed third arbitrator informing him that he had heen so appointed : —

Semble that there was a good appointment “Dby writing ” of the third
arbitrator within the meaning of Sec. 12 of Act VI. of 1857. ‘

‘Where a third arbitrator appointed under Sec. 12 of Act VI, of 1857,
considering that his services were required merely as an wmpire, though
he had due notice of the first meeting, neglected to attend that or any
subsequent meetings of the arbitrators and took no part in the making of
the award :— ,

It was held that such - non-attendance of the third arbitrator did not
render the award a nullity, but was only a ground for setting it aside on
the ground of irregularity. . ‘ '

Where an officer, appointed under Act VI. of 1857 to conduct arbitra-
tion proceedings on behalf of Government, attended the first two meetings

of the arbitrators and did not object to two of the arbitrators proceeding .

‘ with the reference in the absence of the third arbitrator, and did not
attend the subsequent meetings of the arbitrators :— ‘

1t was held that Government had thereby waived their right to insist
on the non-attendance of the third arbitrator as a ground for setting
aside the award. '

THIS was an appeal from the judgmeht of Bayley, J., made
in favour of the defendant on the 2nd day of December
1870.

As Act V1. of 1857 has, since the case first came before
the Court, been repealed by Act X. of 1870, it has only been
deemed neceséary to publish the judgment of the Appellate
Court from which the facts -of the case and the arguments

of Counsel will sufficiently appear.

The appeal was argued before Westrore, C.J., and Gisss,
J' . .
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McCulloch and Latham for the appellant.

The Honourable A. R. Scoble (Acting Advocate General),
Mayhew and Macpherson for the respondent.

17th February 1872, Wasrrorp, C.J. :—This is an appeal
from the Third Division Court. The plaint in the suit was
filed by Ardesar Hormasji W4dié upon an award to recover
Rs. 58,278 with interest. The award purported to be made
by a majority of arbitrators appointed in accordance with Act
VI. of 1857, “an Act for the acquisition of land for public
purposes,” and directed the defendant to pay to the plaintiff
the sum already mentioned, with interest at six per cent. per
annum, as compensation for a piece of land (containing 13,987
square yards) situate at Kurla in the Island and Télukd of
Salsette and Collectorate of Théan4, which, by notification of
the Acting Chief Secretary to the Government of Bombay,
dated the 27th May 1868, published in the Government
Gazette of the following day under the provisions of that
Act, was declared to be “required for a public purpose, .
namely, for Railway purposes.”” The plaint states that pos-

" " session was taken of the land by the defendant on the 27th

May 1868.

The defendant, the Secretary of State for India, has
filed a written statement by way of defence. '

The issunes settled in the Division Court were :—

1. Whether any valid award was made in accordance Wit,h
the provisions of Act VI. of 1857 ? This the learned Judge

: 'foun’d iu the negative.

2, Whether Mr. Campbell and Mr. Addis, before they

‘ entered upon the matter referred to them, duly by writing

- nominated and appointed Andrew Hay to act with them as

arbitrator pursuant to Sec. XI1. of the said Act?  Upon this

issue the learned Judge did mnot comsider it necessary to
come to any finding. '

3. Whether the defendant, by his agent, had notice of
any meetings of the arbitrators subsequent to.the first two
-meetings ? This was found in the negative. '
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4. Whether any award was made by a majorlty of the
arbitrators according to the provisions of the said Act?
This was found in the negative.

‘5. Whether the defendant is entltled to raise the 2nd,
8rd or 4th issues after the lapse of three months from the
time of the making of the award ? This, so far ds it concern-
ed the rlght t0 raise the 4th issue, was found in the negative.
As to the right to raise the 2nd and 3rd issues, there was not

any ﬁndlng

6. Whether the irregularities alleged in the 2nd, 8rd and
4th issues were waived by the defendant? So far as this
i-elated to the 8rd and 4th issues, it was found in the nega-
tive. So far as it related to the 2nd issue, there was not any

finding. - o o

7. Whether the plaintiff is entitled to recover the amount
claimed or any part thereof ? This was found in the nega-
tive. And the learned Judge accordlngly made a decree for
the defendant with costs.

From that decree the plaintiff has appealed, allegmg sub-
stantially that the learned Judge nght to have found all of
the above issues, upon which there were findings, in the op-
pos1te way to that in which le did find them, and that all. of
the issues, on which there were not findings, ought to have
been found in favour of the plaintiff. :

The appeal has been heard by my brother Gibbsand my-
self.
The facts of the case may be taken to be as follows :—

Government, having occasion, for railway purposes, to
acquire land at Kurla, belonging to the plaintiff, issued, on
the 27th of May 1868, the usual notification, under Act VI.

of 1857, stating that the land was required for a public pur- -

pose. Act VL. of 1857 has been repealed by Act X. of 1870,
but, having been the law at the time of the transactions, the
subject of this suit, is the Act applicable to this case.

The parties having differed as te the amount of compensa-
tion, a reference to arbitration, as provided for in Sec. 10,
became necessary. ’
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The Acting Collector of Thén4, by letter of the 19th
June 1868 addressed to the plaintiff, appointed “the Mém-
latdér of the Salsette Taluka” as the officer under Act V1.
of 1857 to take steps for the acquisition of the land. The
Mémlatdér, by writing, appointed Mr. Addis, & Civil Engineer,
to bearbitrator on behalf of Government. The plaintiff at first
appointed Mr. McClelland to be his arbitrator, but he, being
about to leave Bombay, declined the office, and thereupon
the plaintiff appointed, by writing, Mr. John Campbell to be

his arbitrator. The regularity of those appointments has
not been questioned. - :

By a letter in. the Maréthi langunage, dated 29th October
1868, from Nérdyan Réivji, Mimlatdir of the Téluké Salsette
(who describes himself as “ the officer appointed: under Act
VI of 18577) to Mr. McClelland, the taking of the land,
and the necessity “that the price thereof may be fixed
by arbitration under the Act,” are (inter alia) mention-
ed, and also the fact that Mr. Addis, “Local Fund Engi-
neer of the Zill4 of Thén4,” had been appointed as arbi-
trator for Government. Between the date of that letter
and the 4th December 1868, a new Mémlatdsr of the Télu-
k4 of Salsette seems to have been appointed, for, under the
last-mentioned date, we find that Trimbak Bépuji, who des-
cribes himself as “ Mémlatdér of the Téluk4 Salsette,” and
as “the officer appointed under Act V1. of 1857,” wrote a
letter in Maréthi to the plaintiff, referring to the taking of
the land, and giving him notice that * the matter of fixing
its price under the Act will come on before the arbitrators
on the 16th day of the month of December in the year 1868,”
and that the meeting of the arbitrators was to be at the
office of Mr. Addis at Théné, which meeting, however, did
nof, then take place. The postscript of that letter was as
follows :—“A sealed letter to the address of Mr. John Camp-

“bell, your arbitrator, is sent to you. Be so good as to have.
* the same conveyed to him.”’ '

The next step to have been taken, after the appointment
of Mr. Campbell and Mr. Addis, was that they should, under
the 12th section of the Act, before they entered upon the
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matter referred to them, nominate and appoint by writ-

ing * a third person to act with them as arbitrator. What'

they did was as follows :—Mr. Addis wrote a letter to Mr.
Campbell, by which, and afterwards also verbally, he
authorized Mr. Campbell to appoint Mr. Hay to be the third
arbitrator, and there\ipon Mr. Campbell wrote to Mr. Hay,
informing him that he was so appointed. Neither of these
letters has been produced. The former would seem to have
been lost or mislaid. As to the latter, it appears to have been
destroyed by Mr. Hay, who states in his evidence, taken
de bene esse, that after the arbitration was concluded, he
destroyed the correspondence he had on the subject, includ-
ing Mr. Campbell’s letter. |

Looking to the evidence of - Mr. Campbell and Mr.
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Hay, we have come to the conclusion that” Mr. Camp-

bell, in his letter to Mr. Hay, informed the latter that
 he was appointed  third arbitrator and umpire.” Both of
these gentlemen are under the impression that this was so,
and their evidence stands uncontradicted. On the 2nd
February (Tuesday) 1869, Mr. Campbell again wrote to Mr.
Hay thus: “ Can you meet at my office on Thursday next”
(that would have been the 4th February) “to commence
arbitration on cost of land at Kurld, belonging to Ardesar
Hormasji W4dié, taken up by Government? Please let me
know at once. If you can do so, I will write Mr. Ardesar
~ and Addis to be ready also for that time.” Mr. Hay replied
on the same day as follows :—“ T understood I was to be um-
pire in the matter, and not an arbitrator; but the fact is

I have heard nothing particular on the subject. . Thursday

would not suit me. BEither Friday or Monday.” To which
on the same day Mr. Campbell replied :—* You are quite
right in your understanding that you are to be umpire (or
third arbitrator, as it is one and the same thing) in the case
I mentioned to you, but, as such, I presume it is requisite
that you should attend the arbitration meetings to be in a
position to decide, in case we (@".e. My, Addis and myself)
. may happen to differ. Do I understand you that Friday
afternoon at 3 e will suit you to meet at my office in this
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matter ?  Kindly let me know that I may be enabled to in-
form others connected with the matter in due time.”. The
Friday (5th February) named in that letter would seem not
to have suited the parties, and no meeting appears to have
been held on that day. But, upon that 5th February, ’\Ir
Campbell wrote to Mr. Hay thus :— Next Thursday morn-
ing at 11 A, Mr, Addis'and I have agreed to hold our first
arbitration meetmcr as to cost to be paid to Mr. Ardesar for
land at Kurlé. If you cannot conveniently attend then, you

‘can always have the written evidence to look over, and on

which to base your opinion, in case Mr. Addis and I cannot
agree.”  On the Thursday (February 11) named in that let-
ter of the 5th February, the first méeting was held pursuant
to the notification to Mr. Hay contained in that letter, and it
is impossible to deny that he had due and ample notice of
that meeting. But it is evident that he and his co-arbitrators
were all of opinion that a third arbitrator was synonymous
with an numpire, who would not have to arbitrate, unless Mr.
Campbell and Mr. Addis differed. And, in the minutes

~of the proceedings of those two arbitrators, Mr. Hay is

treated as umpire. By those minutes, in the handwriting of
Mr. Campbell, it appears that the first meeting - of the
arbitrators, Addis and Campbell, opened with the following
question, addressed to them by the plaintiff : « Have you
appointed an umpire, in case you cannot agree ?” To which
Mr. Addis and Mr. Campbell replied :—* We have agreed

upon Mr. Andrew Hay, Broker of Bombay, as an umplre in
the matter.”

 Mr. Hay did not attend at the first or any other of the
meetings of the arbitrators, and was not consulted by his co-
arbitrators whose award was made without his having any
knowledge of their decision, save that they had not differed

--on any point,-and had, therefore, not troubled him in the

matter. He was willing, he says, to have attended, if it had
been considéred necessary. In the award Mr. Hay is describ-
ed as an arbitrator.

The Collector of Thdna, vnthm whose district the land is
situated, did not personally superintend the arbitration ; but
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it is not disputed that the Mémlatddr, duly authorized in.

that behalf, attended at the first two meetings of the arbi-
trators, Mr. Addis and Mr. Campbell, held on the 11th and
15th of February 1869. The next meeting was on the 16th

- of February ; at this the Mémlatd4r was not present, neither

was he at any of the four remaining meetings, the last of
which was on the 5th of March following.

From Mr. Campbell’s evidence, it would appear that, at
the close of each meeting, the date to which it was adjourn-
ed was fixed. Thus, at the first meeting, the date of the
second was settled ; and, in accordance therewith, the M4m-
latddr attended at the  second meeting at which, howe'ver,
no business was transacted ; but a further adjournment was

- arranged, and although the day to which the matter stood

adjourned was communicated to the Mémlatd4r in his own
language, he did not attend on that day. No notice was
given to him of the subsequent meetings. The Mémlafdér
is described by Mr. Campbell as not understanding English ;

but in reply to a question put by the Third Division Court,

Mr. Campbell stated that there was a person present who
interpreted to the Mamlatdér at both of the meetings which
he attended. According to Mr. Campbell’s recollection, it
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would appear that he and Mr. Addis informed the Mdmlatdir

at the first meeting of the appointment of Mr. Hay, and that
they explained to the Mdmlatdér such part of the proceed-
ings as they thought it requisite for him to know. And the
Mémlatddr did not make any complaint that he did not un-
derstand what was going on. Mr. Campbell’s evidence stands

in all respects uncontradicted. Neither Mr. Addis, nor the

Mémlatddr (who would properly have been witnesses for the
defence), nor any other witness was called on behalf of the
defendant. Under the circumstances above detailed, we must
take it that the Mfmlatdir sufficiently understood the pro-
ceedings at the first and second meetings.

The M4mlatdir, though present throughout the proceed-

ings at the first meeting, made no objection to the effect.

 that Mr. Hay’s appointmient as third arbitrator or umpire

was not in writing, or was in anywise irregular, nor did
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the Mémlatdir object to Mr. Addis and Mr. Campbell
proceeding on that day, in the. absence of Mr. Hay, with
the arbitration. They did so proceed with it. On that day
they examined the plaintiff and his witness, Ignacio Pereira,
and received several documents in evidence. The Mdimlat-

dér must have been fully aware that no third arbitrator wes
present. o

The award was made on the 12th of April following, and
was signed by Mr. Campbell and Mr. Addis at the same
time and place. By it a sum of Rs. 58,278 was awarded to
the plaintiff as compensation for his land, together with iuter-
est at six per cent. per annum until payment.

Some correspondence took place between the plaintiff and

the Collector of Thén, regarding the payment of this amount,

and, on the 9th of June, the plaintiff applied by letter to be
furnished with a copy of the award, in accordance with the
23rd section of the Act, to which the Collector replied on
the 12th June, excusing himself for not sending a copy be-
cause the original had been forwarded to Government, but

promising to send him a copy as soon as the original was

returned. On the 9th of July following, the plaintiff wrote
‘to the Government Solicitor, complaining that he gould get
-neither the money, nor a copy of the award, and threatening

legal proceedings, unless one or the other were given to him.
By letter of the 21st of July, the Government Solicitor in-
formed  him that Government did not consider that any
award had been made in accordance with Act VI. of 1837.
The plaint in this suit was filed on the 3rd December 1869.

LR

The 31st section of the Act is as follows :— No award
of arbitrators, made in accordance with the provisions of
this Act, shall be liable to be reversed or altered, except by

* the decision of a Civil Court on the ground of corruption or

misconduct of the arbitrators. In case the award shall be
so reversed, the matter shall be referred to another arbitrator
or arbitrators to be appointed in the same manner as the
first. “All suits to set aside an award under this Act shall be
instituted within three months from the date of the award.”
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- It stands admitted by counsel on both blde% that bhls

_being an action on the alleged award, the questlon is not

- whether such matter appears in evidence as would warrant

the Court - in setting aside the award, but, whether there is
such a defence apparent as would support what in England
is styled a plea of nul tiel agard, thatis to say, “whether the
circumstances proved warrant the Court in pronouncing the
award t¢ be a nullity.

There are three modes in which an award made under Act
VI. of 1857 may be ‘defeated. 1. By refusing to file and

. execute it under Sec. 397 of the Civil Procedure Code. 2.

Bv settmg it aside. 3. By holding it to be null and void.

The various grounds of objection to an award, Whlch

“wounld warrant the Court in adopting any one of those three

courses, may be removed by the express or tacit waiver of
those grounds by the parties or their duly authorized agents.
For instance, an award made after the expiration of the
time originally or by enlargement appointed for the de-
livery of it, isa nullity ; but if the parties, after the time

has soexpired, acquiesced in the arbitrators proceeding with -

the arbitration, such acquiescence precludes them from in-

“sisting upon the objection that the arbitrators’ authority was

at an end béfore they made their award. The consent or
tacit acquiescence amounts to a new submlsslon! : Russell on

Arbitration, pp. 134, 136. 4th Ed.
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With respect to the appointment of Mr. Hay as third
_ arbitrator and umpire,” we are inclined to the opinion that,

under the circumstances which we have described, that ap-
pointment must be considered as having been in writing”’
‘within the meaning of Sec. 12, and as made by Mr. Addis
and Mr. Campbell before they ehtered on the question of
compensation referred to them. That section neither pro-
vides that the writing shall be signed by the ‘arbitrators, or
either of them, nor specifies any formality as indispensable
in the writing. It is ‘manifest that after Mr. Addis had
written to Mr. Campbell, authorizing him t0 appoint Mr.
‘Hay, and before the appointment was communicated in writ-
ing by Mr. Campbell to Mr. Hay, Mr. Campbell and Mr.
 24mc '
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Addis had an interview, and the latter verbally agreed with
the former that Mr. Hay should be appointed.- The con-
currence at that interview is the judicial act, and not the
signing which is merely ministerial : in re Hopper (a), and
distinguishes the present case from Lord v. Lord (b) and
Peterson v. Ayre (¢). An arbitrator may delegate a minis-
terial, but not a judicial function : Thorp v. Oole (d). The
appointment of Mr. Hay as “umpire” was also, as we have

‘seen, entered on the minutes in the presence of Addis

by Campbell, when both Addis and Camnpbell informed the
plaintiff, in the presence of the Mémlatddr, that Mr. Hay_' had
been so appointed. Cockburn, C.J., -in re Hopper, said :
“We ought not to'be over ready to set a‘nde awards where
parties have agreed to abide by the decision of a tribunal
selected by themselves, unless we sce something radically
wrong in the proceeding, and that the parties have not
had the benefit of the judgment of the arbitrators asto the
appointment of a fit and proper person to be umpire.”
As to the alleged necessity that the arbitrators should sign

“at the same time, Cockburn, C.J., said: “I think that

© is not necessary where the arbitrators have met and dis-

" therefore is distinguishable.

cussed the appointment of the umpire and agree& upon it.
That is very different from omne signing the appointment
alone, and then sending it to the other who, therefore, signs
it ;- which, as far- as appears, was all that occurred in re
Lord v. Tiord ; there was no combined action of the two, or
judicial exercise of their minds upon the matter. That case
The signing the name to the
appointment is not a judicial act, but the record of it ” (e).

The observations of Blackburn, J., are to the same eﬁect (f);

and Lush, J., said that the mf;rgmal note to Peterson v. Ayre
was too large, as the arbitrators had never agreed -upon the
terms of their award ; and Blackburn, J., added that it was
not shown that they bad ever come together to consider it
(9). - In Hopper’s case, the deed of submission required that
the appointment of the umpire by the arbitrators should

(a) 8B &8. 100; 8.0, L: R. 2 Q. B. 867, 375.

(®)SEL&BL 404  ()15C. B.724,  (d) 2C. M. & R. 367.
(¢) 8 B & 8. 112, 113, (f) Inid. 115, (9) Tbid. 109.
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be “ in writing wnder their hands >’ by endorsement on’ the
deed. Here the Act simply requires that the appointment
shall be by writing.”” There is less difficulty in the way of
the plaintiff here than in that of the party seeking to uphold
the award in re Hopper, for there is an important element
-1n this case, not in that of Hopper, namely, that if the ap-
pointment of the third arbitrator be not efficiently made,
the Collector or other officer representing Government had
the immediate remedy in his own hands. The third section

' of Act VI. of 1857 enacts that whenever any land shall have’

been declared to be required for a public purpose, the
Government shall divect the Collector of the district or some
other officer specially appointed in that behalf to take order
for the acquisition of the land,” &c. Thronghout the rest
. of the Act, the persons designated in that section are spoken
of as “the- Collector or other officer.”” The MAmlatddr is
included under the term “other officer.” If the arbitrators
appointed by the parties do not fulfil their duty of nominat-
ing and appointing “by’ Writing,”{ before they enter on the
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matter referred to them, a third person to act with them as -

arbitrator, and neglect to make such appointment for a
period of one week after having been required to do so, the
126k section requires that ¢ the Collector or other officer
shall appoint a third arbitrator.”” Neither the Mémlatd4r

nor the Collector did in anywise intimate an opinion that

" the appointment of Mr. Ilay was either irregular or null.
~ Nor did thoy require the arbitrators, Mr. Addis and My.
Campbell, to appoint a third arbitrator, nor did the Mimlat-
d’r or Collector, after the lapse of aweek or, any other tlme,
appoint a third arbitrator.

This acquiescence of. the Mimlatdér in the appointment
and his subsequent conduct render unimportant the question,
whether or not Mr. Hay’s appointment was made “ by writ-
ing >’ as required by the Act. '

- That subsequent conduct, as already menticned, was this :
that, although, at the first meeting of the arbitrators, the ap-
pointment of Mr. Hay was mentioned, and the MAmlatdar
must have been perfectly aware that he was not present, the
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two other arbitrators were permitted by the Mémlatdér to
proceed with the arbitration, and to take important oral and
documentary evidence without objectiononhis part—a silence
which indicates either that he, like the plaintiff and Mr.
Addis and Mr. Campbell, considered that Mr. Hay was to be

‘resorted to only as an umpire, or that, however that might

be, he (the Mémlatdér) was willing that Mr. Addis and Mr.
Campbell should proceed with the arbitration in the absence
of Mr. Hay. The acquiescence of the Mdmlatdér in their
so proceeding is rendered all the more weighty and signi- '
ficant by the power with which the 16th section of the Act
invests “ the Collector or other officer,” i.c., here the
Mémlatddr, with regard to all three arbitrators, ¢ for secur-
ing their attendance and the due completion of the award”
by the same coercive means which “ the Collector may
legally exercise towards witnesses summoned before him,
when acting judicially, for the purpose of compelling them
to attend and give evidence.”” 'T'hat, howcver, neither the

‘Mdémlatddr nor Collector exercised in this case. On the

contrary, the Mémlatdir was apparently satisfied to allow
matters to take their course. Whether he-informed the
Collector or mnot, as to what that course was, does not’
appear, and is not important. The Mamlatddr had become
and was the officer duly authorized under the Act.

Tt has, however, been argued for the defendant, the Secre-

 tary of State for India, that he ought niot to be bound by the

acts or omissions, the remarks or the silence, of a revenne
officer in the subordinate position of the Mimlatdér of a
Tilukd. It was, however, neither the fault of the plaintiff,

" mnorof the arbitrators, Addis and Campbell, that the defend-

ant was not represented by a rovenue officer of higher grade
and greater attainments than the Mémlatddr. The Collector,
we presume, either not finding it convenient to attend at the
arbitration, or for some other reason not in evidence, sent his
subordinate revenue officer, the Mémlatdir. If this were
an imprudent act, we should greatly hesitate before we visit-
ed its consequences upon the plaintiff, whose land was being
taken from him by the defendant, for public purposes,
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whether he (the plainﬁff) would or not, and who was not in , 1872.
any manner a party to the nomination of the Mimlatdér. élggf&gl
We cannot give any weight to the argument that the Mdmlat- Wa'DLs’
dé4r probably did not know the law. Like other subjects of rup Sworn-
Her Majesty, he must be presumed to know the law. He, ToX¥ o8

as such subject, must be taken to be cognizant of legislative (I)lg{l;;% IIIIj

enactments (and amongst them Act VI. of 1857) and, more-

over, to construe them aright : Per Lord Stowell, 1 Dodson

Rep. 892. Indeed, it is manifest from their two letters,

’already mentioned, that both of the Mémlatdirs were ac-

quainted with Act VI. of 1857 (and no doubt the Government
translations of that Act must have been perfectly accessible

to them). Hven if this were otherwise, the consequences

of their ignorance could not, with the semblance of justice,

be placed upon the plaintiff. If an unfortunate selection

of its revenue officer to act under Act VI. of 1857 in the
I acquisition of land for a public purpose, and in ‘superintend-

ing the arbitration for the assessment of compensation

to the owner, has been made on behalf of Government, that

circumstance is no-reason in law or equity for forcing the

owner of the land to a new arbitration, or for not holding

Government bound by the conduct of its agent and servant.

In the case of Harbam Narsi v. The Government of Bom-
bay, which was an application, under Sec. 827 of the Civil
Procedure Code, for leave to file an award made under Act
VI. of 1857, two objections were made by the defendants—
one was that the Court had no power to ﬁle, under-the Civil
Procedure Code, an award made under Act VI of 1857.
But Sir M. Saunsse, C.J., held that the Court had power so to
file the award after the expiration of the three months
allowed by Sec. 31 of Act VI. of 1857 within whick proceed-
ings may be taken to set aside an award on the ground only
of corruption or misconduct of the arbitrators. The other
‘and, ag regards the present case, most important objection
made by the Government of Bombay, was that the award
had. not been made in conformity with the provisions of
Act VI. of 1857, inasmuch as the Collector of Bombay,
having duly nominated an arbitrator on behalf of Govern- .
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ment, resigned his office, and the arbitrator, so nominated,
was subséquently by Government appointed Collector of
Bombay, and then, declining to act as arbitrator, nominated,:
in his collectoral capacity, another’ person as arbitrator on
behalf of Government, who, together with the arbitrator
named by Harbam Narsi, made the award. For Govern-
ment it was contended that the new Collector ought to have
continued to act as arbitrator, and had not authority to
appoint another in lieu of himself. Sausse, C.J., however,
said :—* That person’” (the new arbitrator appointed by the'
new Collector) “was suffered by the Government of Bom-
bay to carry on the arbitration for several months to its
close, and he was-an assenting party to the award, which

. does not appear now to be in accordance with the views or

wishes of the Government. I should.be strongly coerced
by authoritﬁr, before T would allow such an argument to
prevail at this stage, where no objection was made during
the pendency of the arbitration. Were there any irregulari-
ty, I would hold that the Government of Bombay had, by its

acquiescence and active participation in the reference so con-

stituted, waived any right to object upon that ground.” He
also held that the ‘arbitrator, originally appointed, had, by
the act of the defendants in appointing him to be Collector,
become ¢ incapable of acting *” as arbitrator, and, therefore,
‘,t:hat the nomination by him of another arbitrator on behall
of Government had become nécessary, and was legal. He
concluded his judgment as follows:— If Government had
any well-founded expectation that this award could have
been set aside on the ground of the corruption or miscon-
duct of the arbitrators, it would have been quite justified n

impeaching it, but if they had not, (and no other ground of

_impeachment is allowed under Act V1. of 1857 ) then I will
venbure to suggest that it would be more becoming the dig-
nity of its position to yield a ready acquiescence to a legal,

. though distasteful, award, than to throw small and technical

delays in the way of the petitioner’s obtaining his rights ;
Jor, Government must bear in mind that it is their ‘act which
has compelled this owner to part with his land, and that they
have put him in the position of mo longer hoving the con-
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trol of his property, although he has not yei obtained the com-
pensatin for it ;. and he mentioned the observations of Erle,
J., in The Queen v. South Devon Railway Company (h). The
powers given to Government by Act VI. of 1857 are greater
than those given by the Liands Clauses Consolidation Act to
railway - companies with reference to which Act the obser-
" vations of Frle, J., were made.

We have not referred to passages in the judgment in' Hasr-

bam Narsi v. The Government of Bombay with a view to attri-

bute to Government any less worthy .motive in resisting the
present action than a desire to protect by such means as
circumstances may admit, the public treasury from what Go-
vernment fnay believe to be too large an award of compensa-
‘tion, (that objection itself not being open to Government,)
but we have adverted to them for the purpose of showing
the importance attached by the court to acquiescence in the
_ continuance of the arbitration notwithstanding the existence
* of formidable objections to the validity of its constitution,
and to the indisposition of the Court by its action to render
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the Act more arbitrary in its operation than the 1ang{1a‘ge of

the Legislature clearly requires. By the same principle, it
will be seen, in a case in the Court of Exchequer Chamber to
‘which we shall presently advert, that court has been recently
guided. Even where arbitration is voluntarily resorted to,
" the court should, according to Alderson B., struggle rather’
to uphold than to defeat an award : Wynne v. Edwards (i) ;
ut res magis valeat quam pereat as Croke J. puts it in Berry
v. Perry (j); or as Coke, C.J., said : “The reason why awards
are to be favoured” is “ Quia expedit Reipublioce ut sit finig
litium” (k).” If this be soin ordinary cases, a fortiori should
it be so where an award of compensation has been made
under an enactment by which a compulsory' sale of his land

is forced upon a subject by the State, and the State resists -

that award, the enactment too being one which largely vests
the regulation and superintendence of the.arbitration in an
officer of the State and arms him with unusual powers.

(%) 15 Q. B. 1045, 1046. @ 12M & W. 712
(/) 3 Bulstrode 65. (%) Ibid. 66.
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For these reasons we think that even if the defendant
had, within three months after the date of the award, taken

proceedings to have it set aside, those proceedings must
have been abortive.

The award was made on the 12th April 1869. ~On the
12th July three months had elapsed without any ' steps hav-
ing been taken to set it aside ; not until the 2lst July was
the plaintiff even informed that it would be disputed ; and to
this day no step has ever been taken to set it aside. No
fatality is assigned as a reason why timely steps should not
have been taken for that purpose, if the defendant had a
case which wounld have warranted such a proceeding.

There has been, then, not only acquiescence by the Go-
vernment representative, the Mdimlatddr, while the arbitra-
tion was going on, but also by the silence of Government
itself until the period had elapsed within which, by-Sec. 31
of the Act, steps might have been taken to set aside the

award on the ground of corruption or misconduct (if any) of
the arbitrators.

Weare, then, of opinion that even if Mr. Hay’s-appointment
were not made by a writing or writings sufficient to satisfy
the exigency of the 12th section of the Act, any stich objec-
tion has been fully and completely waived, not only by the
conduct of the Mdmlatdér, but also by that of Government
to which we have adverted. '

In the same manner, the objection based. upon the non-
attendance of Mr. Hay, and upon his not having taken any
part whatever in the making of the award, has, we think,
been finally waived. . In re Marsh (I) is a case in point.
There, as here, the reference was to two arbitrators, Keel-
ing and Brummitt, and a third arbitrator to be named
by them. Keeling and- Brummitt appointed Phillips um-
pire. Haywood, the party against whom the award was
‘ultimately made, took no objection to the appointment
of Phillips as umpire and did not call upon him to

") 16L.J.N.8,Q. B. 330, also reported nom. Haywood-v. Marsh,
11 Jur. 657, ’
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attend the meetings. The arbitration proceeded without
the intervention of Phillips——~neither Haywood nor Marsh
objecting—and eventually Keeling and Brummitt made
an award against Haywood. On a motion to set ib aside,
made on behalf of Haywood, Coleridge, J., refused it, say-
ing: “Upon the last point” (the non-intervention of
Phillips in the arbitration) “there is no doubt whatever,
nor does JMr,. Addison” (counsel for Haywood) dispute
that if there was an acquiescence, as to the two arbi-
“trators deciding upon the matters in difference, no objec-
tion could be taken to the absence of the third arbitrator ;
but he says this—that at the last meeting there having been
a difference between the parties, that set the whole matter
quite open and enabled him to take this objection which had
been waived all the way through. If all parties agreed to the
terms of the submission,” (z.e. the two arbitrators proceeding
absente Phillips) “it was too late to go back to take advantage
of that which they had already acquiesced in. ' They ought
in fairness to have given notice that they would object to the
authority of the arbitrators. It would be a violation of all
principle ‘to admit this objection, remembering that this
motion is to set aside the award which is against the appli-
“cant.”” In the report in the Jurist, Coleridge, J., is represent-
ed as saying : “ On the last point, I think, there can
be no doubt. It was too late for the defendant to go
back after he had so long agreed tacitly to go on with only
two arbitrators. - It would be against all principle to allow
it.” And in Peterson v. Ayre (m) Jervis, C. J., giving judg-
ment on behalf of the Court, said : ¢ If the case had turned
upon the first and fourth points only, I should have not felt
inclined to disturb the award ; because I think there is
enough on the face of the affidavits to show that Brown”
(to whom Peterson, the plaintiff, had assigned his inferest in
the matter in dispute, and against whom the award was
made) ““ and the two arbitrators, by whom the award was
ultimately made, treated Garford throughout, not as a

third arbitrator, but as an umpire to be consulted only in .

¥

() 14 C. B. 665, 676.
25 He ‘ :
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the event of a difference of opinion between the first two.”
And in The Blyth and Tyne Railway Company and Wilson
(n) where the solicitor and agent of one of the parties mads
10 objection to an irregularly appointed umpire proceeding
to make an award, but assented to his doing so, Wightman,
J., held that their principal had waived the objection to the
improper appointment. In Matson v. Trower (o) Abbott, C.7,,
(Lord Tenterden) held an award to be good though madeby
an umpire appointed by two arbitrators without any authority
for that purpose, and though he examined the parties
separately, inasmuch as they attended him and made mo

objection at the time. Seealso as to acquiescence Mackenzis

v. Hume (p).

As already observed, there was not only an omission to
take é,ny objection to the mode in which Mr. Hay’s ?p-
pointment was made, or to the other arbitrators proceeding
without his presence or co-operation, but there was not any
excercise of the extraordinary powers vested by Secs. 1'2
and 16 of the Act in the Collector or other officer (here the
Mémlatdir) to appointa third arbitrator, if Mr. Hay were lgot
duly appointed by his co-arbitrators, or to secure his attend-
ance as such third arbitrator. And within three months
from the date of the award the defendant took no proceed-

" ings to have it set aside.

It is, however, said that inasmuch as the Mémlatdér did
not attend the subsequent meetings, he cannot be regarded
a8 having acquiesced in the absence of Mr. Hay from those

“meetings. And it is also objected ‘that notice of those

subsequent meetings was not given to the Mémlatdér, and
that he was entitled to such notice.

We are of opinion that the M4mlatdér having waived the

- objection as to Mr. Hay’s absence at the first meeting, by

permitting the arbitration to proceed in Mr. Hay’s absence,
waived it altogether, and on this point in re Marsh, already
cited, is a sufficient authority,

(») 11 W. Rep. (Eng.) 705. ° () Ry. & M. 17.
() 1 Taylor & Bell 41.
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Even if this were not so, and that neither by the

Mémlatdér, nor by the Government, there were any waiver
of the fact that the third arbitrator was not consulted by the
others and did not take any part in the arbitration, it would
remain a question, to which we shall presently advert,
whether, although such a circumstance may have been, as
evidence of mistake or misconduct on the part of the arbi-
- trators, sufficient ground for setting aside the award, if the
defendant took measures for that purpose within three
months from its date, it is sufficient to support a defence of
* nul tiel agard. 7

As to the absence of notice to the Mamlatdsr of the meet-
ings subsequent to the first and second, we observe that he-

bed in fact notice of the third. The third issue, therefore,
must be amended in order to raise the question intended to be
raised between the parties. As altered it will be “whether

the defendant by his agent had notice of any meeting

of the arbitrators subsequent to the third meeting.” If the
Mémlatdir had attended the third meeting, he would have
received notice of the fourth and so on. But howsoever this
may be, and whether the notice was or was not sufficient,

the not giving of that mnotice, though it may have been an

omission, which would be such irregularity and misconduct
on the part of the arbitrators as would have warranted the
court in setting aside the award within proper time, will
ot support a plea of no award : Thorburn v. Barnes (g)
which was a much stronger case than the present, inasmuch

88 the -arbitrators made their award without giving the

plaintiff any notice of the only meéting held by them, or
eny opportunity of being heard. Braddick v. Thompsan )]
is also a direct authority to the same effect.

Those cases involved charges of misconduct againstthearbi-
trators, and also involved the question as to the mode in which
aparty might avail himself of such charges, and, therefore, are
relevant to the question, whether, assuming that there had not
been any waiver, on behalf of the defendant, of the objection
existing here, namely, that two of the arbitrators out of

@)L R.2C P.384;8.C.36L.J. C.P. 184 ()8 Enst 344,
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1872.  three made the award without consulting the third arbitra-
Arpesar  tor and treated him merely as an umpire, suchan objec-
I%‘(;AR};I)‘;E?I tion can support a plea of nul ttel agard. Those cases then

THE SioRE: lead us to the consideration of the other authorities as to
TARY oF  the mode in which such an objection may be successfully

STATE FOR d
Inpra Iy 108G

COUNCIL I Beck and Jackson (s) Cresswell J., adopting the rule .
stated in Russell on Awards p. 209 (3rd Ed. p. 208; 4th
Ed. p. 206) when speaking of the duty of joint arbitrators,
says : “ As they must all act, so must they all act to-«
gether. They must each be present at every meeting ;
and the witnesses and the parties must be examined in
the presence. of them all ; for the parties are entitled to
have recourse to the arguments, experience, and judgment

~ of each arbitrator ab every stage of the proceedings brought
to bear on the minds of his fellow judges, so that by con-
ference they shall mutually assist each other in arriving
- together at a just decision,”” and, accordingly, he and Crowder
" J., on motion made, within the prop'er time, to set aside an
award executed by two arbitrators in the absence of, and
* without finally consulting, the third, granted an order abso-
lute to set aside the award. The covenant in the submission
there was to stand by and perform the award of A and B
and ““of such third person as should be chosen by them
to arbitrate, adjudge, and determine jointly with them as
aforesaid or any two of them.” That case would, there-
fore, (if there were no waiver or acquiescence) be a strong
authority for the defendant on a motion to set aside the
award. Peringv. Keymer (t), Templeman v. Reed (u), Plews
and Middleton (v), Morgan v. Boult (w), Little v. Newton (x),
. and Hawley v. The Novth Staffordshire Railway Company
(y) were all motions to set aside the award—a distinction
between them and the present case of an action upon the

award, which, in our opinion, was not sufficiently observed
by the Third Division Court.

(s)1 C. B.N. S. 695, () 3 Ad & E. 245.
() 9 Dowl. 962; S.C. 6 Jur. 324. (v) 6 Q. B. 845.
(w) 11 W. R. 265. () 2 M. & Gr. 851,

() 12 Jur. 389; 8. C. 2 De Gex. & S. 33.
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The - fact, thatr it is the practicé of the courts to set aside 1872. |

awards made by two arbitrators in the absence of the third,, ﬁg;;iéﬁ
and without giving him notice of their meetings, shows that WA DI’
such awards are regarded merely as irregular, and not as mgp bECBE_
null—as voidable and not as void. In Doed Turnbull v. S'ﬁ:i};i%%n
Brown (2), Abbott, C.J., said: “ This is clear, where an (I)l;g;&c I
award may be considered as a nullity, and nothing can be "
‘done upon it but by suit, the court will not interfere to
sot aside the award, because any suit brought to enforce
Jit must fail.””  Andin King v. Joseph (@) Gibbs, C.J., said in
substance that if the award is void, it would be superfluous to
set it aside, and the court would notdo so. Andin Murphy
v. Keller (b) Lord Chancellor Brady, after referring to. those
two cases, said: “ So that the courts of law have declared,
and, as I think, consistently with common sense, that when
an award is void, they will treat it as a mere nullity and
“will not, therefore, setit aside, unless under some such pecu-
liar circumstances as those in Doe v. Brown.” And Sir T.
Plumer M. R. in Goodman v. Sayers (¢) said : “IE two arbi-
trators out of three meet alone, excluding: the third, or not
giving him notice ; and if they receive evidence, or hear
discussions, without him, their proceeding is irregular.”
Wade v. Dowling (d), which has been much relied upon for
" the defendant, was an action upon an award, to which ‘no
such award’ was pleaded. The submission was to G and S
and to an umpire to be appointed by them to arbitrate, &o.,
concerning the matters referred, “so as the award of the
said arbitrators and umpire, or any two of them, should be
" made in writing under their hands ready to be delivered” on
or before the 1st October then next, &c., ‘and it was provi-
ded “ that the award of the said arbitrators and umpire or
any two of them should be binding on the said parties.” ‘
Though the third person was there styled umpire, the con-
text of the submission shows that he was really intended .
to be a third arbitrator and not an umpire. C was appoint-
ed to that office by G and S who afterwards partly heard

(2) 5 B. & C. 384.
(@) 5 Taunton 458, . . (b) 2 Irish Chan. Rep 417, 425.
(© 2 Jac. & W. 261 (d) 4 EL & BL 44.
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the case, but, not agreeing, called in C who examined
some witnesses and conferred with G and 8. Tt appeared
that he left them without ewpressing any opinion, but after-
wards, in the absence of G and S, executed the alleged
award and sent it by post to @, (whose opinion he had
adopted), and G executed the same document at Bristol
on the next day, and sent it back to C by whom it was
published in London in due time. The fact, that the docu-

"ment was executed by G and S on different days, and at

 different places, and that there had not been any previoust

‘concurrence between G and S, was held to support the

plea of nul tiel agard. The judgments there delivered show
that it was upon that ground alone, namely, that the two
arbitrators did not sign the award simul et semel, and that
there had not been previous concurrence between them, that
the Court of Queen’s Bench decided against the award in
that case ; and it cannot be regarded as -an authority that if
an award is to be made by three arbitrators or a majority of
them, the fact, that two arbitrators made the award Withouﬁ
consulting the third will support a plea of nul tiel agard.

Fdtma Bibi v. The Collector of Surat (¢) was a still plainer
case of no award than Wade v. Dowling. Neither the 'three
arbitrators nor any two of them ever met and they recorded
their respective opinions at three different datesand did not

" make any joint award whatever.

There has not been any case cited to us in which it has
been decided, either in an action on the award itself or upon
a bond, conditioned for the performance of the award, that
if an award is to be made by three arbitrators or a majority
of them, the making of the award by two arbitrators without
comsulting the third, will support a plea of nul tiel agard,
and thus nullify the award, whereas there are cases of a
different complexion. Of these Sallows v. Girling (f) and
Berry v. Perry (g) should be mentioned. In Sobllows v. Gir-

(¢) 8 Bom. H. C. Rep. A.C.J.79,
O Cro Jac. 2773 8. 0. 1 Bulstrode 123, Yelverton 203, Brownlow 112,

(9) 3 Bulstrode 62 ; 8. C. nom. Berry v. Pearing, Cro. Jac. 399,
Moore 849, '
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ling the action was upon a bond, conditioned to stand to the _ 1872.
award of A, B, C,and D, so as the said arbitrators or any three ﬁigiiigl

. or two of them did make the said award under their hands ~Wapwa’
and seals before a given day. The defendant pleaded that 1y o
neither they nor any three or two of them made any award. STT:;’E ggn
The plaintift replied that two of them made an award under Inpia IN
their hands The defendant demurred, and there was judg- CovxetL.
ment for the Plaintiff in the King’s Bench. A writ of error
was brought upon this ]udgmentm the Exchequer Chamber,

_/'and it was there held that an award by two or three of the

four would be good ; but because the replication was that the
award was made under their hands, and did not say under

- their hands and seals, the judgment .of the King’s Bench
was réversed, which last-mentioned objection does not exist
in the present case.

Berry v. Perry was also an action of debt on a bond to
stand to the award of four men ¢ta quod the award be made
and delivered in writing within, &c., under the hands and
seals of the four or of any three of them. The defendant
pleaded nul tiel agard. The plaintiff rephed that three of
the arbitrators did make an award and delivered it under
their hands and seals, and non-performance by the defendant.
The defendant demurred to that replication, and the King’s
Bench, after hearing the case thrice argued, followed the
doctrine on the first point above mentioned in Sallows v.
Girling, and held the replication to be good and accordingly

~ gave judgment for the plaintiff.

To the same effect is Hill v. Langley (k). It was an action
of debt on a bond conditioned to perform an award. The
defendant pleaded no award made. The plaintiff replied
that the submission was to the award of four; so that they
made it by the 16th of November and signified it under the
hands and seals of two; and then he alleged an award under

* the hands and seals of two. The defendant demurred, con-

- ceiving the award to be void, because the submission was to
four. But the court, following the two foregoing cases,
gave judgment for the plaintiff.

(%) Ventris 50; S, C. 2 Keble 571, 580.
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Whitmore v. Smith (?) is an important case. The Exche.
quer Chamber (veversing the judgment of the Court of
Exchequer reported 5 H. & N. 824) held that where an
award is made upon all the matters of difference and is in
the required form, and intended to express their decision, an
objection that they adopted the opinion of a third-person by
which they agreed to be bound, and exercised no judgment
of their own in the matter, cannot be raised under a plea of
nul tiel agard. The argument urged by counsel for the

“defendant and adopted by the Judges of the Court of Eixche-'

quer was that the award was not according to the submission,
inasmuch as the parties had not what they bargained for,
namely, the judgment of the arbitrators ; that the decision was
that of a third person and not of the arbitrators; that there
was not any act of the arbitrators’ minds upon the guestion

* referred, and, therefore, the award was not theirs. Wade v.

Dowling, Littlev. Newton, and Bads v. Williams (j) were cit-

~ed. But WillesJ., in delivering the unanimous judgment of

the Exchequer Chamber, after observing that theliability
of the award fo be set aside for misconduct of the arbitrators
depended upon the question of fact, whether, in acting upon
Rotton’s opinion, they did more than the parties themselves
consented to (on which question the Exechequer Chamber
pronounced no opinion), the question remained, whether the
objection could be raised by plea, which the Exchequer

- Chamber was of opinion that it could not, said :  The

award was made upon all the matters referred and no more;

" it was made in the requisite form, and it was intended by

the arbitrators to express their decision, adopting the opinion

- of Rotton. It was; therefore, such an award as the declara-

tion alleges ; and the plea of no such award is negatived by
the facts. In truth this objection, assuming it to be well
founded, is one of a sort which ought to be brought forward
whilst the matter is fresh, in the manner, and within the
period prescribed by the statute of 'Wm. III.in cases which

- fall within its provisions, orby the practice of the courts in

other cases within their summary jurisdiction—a jurisdiction

(©) TH. & N. 509,
(/) 4De Gex M, & G, 674.
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now extending over a lafge number of cases, which formerly
belonged exclusively to the Court of Chancery (see Com.
Dig. Arbitrament (A), Nichels v. Roe, 3 M & K. 431).” He,
then, proceeded to show the importance of maintaining that
distinction. A subsequent suit in cquity to set aside the
same award also failed: 1 Hom. & M. 576 ; affirmed on ap-
peal, 2 De Gex, J. & 8. 297. E

The plaint alleges tho appointments of Addis, Campbell
gnd Hay to be in writing. The award also states the ap-
pointments of Addis and Campbell to be in writing and
mentions the appointment of Hay, but does not-allege it to
have been in writing—an omission which we could not permit
to vitiate the award, if that appointment were in fact in
writing, or if the absence of a writing were waived by the
parties.\ Both in the plaint, and in the award, the latter is

N
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alleged to be made by a majority of the arbitrators. The °

“20th section of Act VI. of 1857 cnacts that “ on the close of
the inquiry the arbitrators, or « majority of them, shall
deliver a full and complete award in respect of the matter

“or? is .

referred to them.””  Tho force of the disjunctive “or

noticed by Parke B. in Hetherington v. Robinson (k) where

the absence of it determined the court to refuse to enforce
an award, A plea of awl ticd ayard, under such circum-
stances as we have here, must aver that no award was made
by a majority of the arbitrators: Hinton v. Orane (I). The
written statement (para. 5) does accordingly deny that the
award was made by a majority of the arbitrators. The sub-
mission under the Act being to the award of the three
whitrators or of a majority of them, the plaintiff. must
succeed on the fourth i'ssue, the fact being that the award
has been made by two of the three arbitrators, and upon
the whole of the matter veferred. In an action upon an
award, as distinguished from an action upon a bond, or
obligation, conditioned to perform an award, a plea that
the arbitrators did not publish their award of, and concern-
ing, the matters in difference, modo et jforma, merely puts
in issuo the fact that such an award as that declared on was
(}) 4 M. & W. 608. () 3 Keblo 675; Russell on Arb. 523, 4th Ed,
26 1o,
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made concerning the premises, i.c., on all the matters sub-
mitted, and does not put in issue- the validity of the award :
Adeocl: v. Wood (m) in which case Fisher v. Pimbley (n) and
Dresser v. Stansfield (0) were explained by Parke B, (p).
If in BEngland the award, as seb out in pleading by the
plaintiff, is bad, that does not raise any question for the jury.
The objections on the face of the award are for the court
on demurrer or in arrest of judgment,

Mr, Hay did not attend the mcetings, and neither the
plaint nor the award alleges that he did. Nor does the Act
lay down in positive terms that all three arbitrators should
attend. Assuming, however, that they ought to have done
so, it is impossible to say that it was anything more than a
mistake on the part of Addis and Campbell to proceed in the
absence of Hay. There certainly was not any attempt to
keep him away. On the contrary, Mr, Campbell’s letter of
the 2nd February 1869 shows that he pressed Mr, Hay to
attend ; and Mr. Campbell’s letter of the 5th Februa-ry 1369
gave to Mr. Hay express notice that the first meeting was to
be held on the 11th February, although both it and his pre-
vious letter of the 2nd prove that he considered Mr. Hay to be
an umpire. Mr, Campbell’s evidence shows that Mr. Addis
was under the same impression; and Mr, Hay also taking that
erroneous view of his position did not attend. Here wasa
commion mistake—a mistake induced by this mode of sub-

- mission to three arbitrators, which so frequently misleads

as to have been condemned by Mr. Justice Coleridge in
Templeman v. Reed as “ senseléss and mischievous, founded
on a totally wrong principle, expensive in operation, and
constantly ending in failure and disappointment.” Addis
and Campbell, being aware that Hay believed himself to be
umpire, and, therefore, did not mtend to attend, ploceeaed

‘after giving him notice of the first meeting, with the arbi-

tration in his absence; and so far as regards the first meet-
ing they were well entitled thus to do: Dalling v. Matchett
(7). Of the other meetings they ought to have given him

(m) 6 Exch. 814, () 11 East 193. (o) 14 M. & W. 822.
(#) 6 Exch, 819, (9) Willes 215, 217; S. C. Barnes 57,
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notice. Their omission to do so was a mistake which, at 1872
the highest, was, under the special circumstances of this éggﬁiﬁl
case, misconduct of a mild character which, if there had been “jy4pra’
no waiver of it by the M{mlatdir, would, we think, have been .0 Cuor.
only ground for setting aside the award on some proceed- vaﬁ;;; %I‘(;R
ing taken within the time prescribed by Sec. 31 of Act VI of INDIa IN
1857 : in ye Hall (v), Sreenath Glose v. Raj Chunder Paul (s). CouxcIL.
In the latter case there were nine arbitrators, some Qf whom
did not attend all of the meetings, and one arbitrator never at-

_ tended any meeting. This the Court Leld to be an irregula-
rity amounting to misconduct, but not such a circumstance
as would nullify the award. That case may also be usefully
referred to on the subject of waiver. That émistake or mis-

- conduct of arbitrators cannot be pleaded to an action on the

award is firmly settled law: Thorburn v. Barnes (), Veale
v. Warner (u), Grazebrook v. Davis (v), Braddick v. Thomp-
son (w). -

Finally, looking at the plaint and written statement (ex-
- tended as they are by the issues raised between the parties ;
Sec. 139, Civil Procedure Code) with all of the liberty with
which the Courtis in the habit of freating proceedings under
the Civil Procedure Code, and whether as a Court of Law
“or a Court of Equity we deal with this case, we think that
the defendant cannot successfully resist the award, in arriv-
ing at which there has been some irregularity,—irvegularity
however, which has been acquicsced in, and of which the de-
fendant cannot be permitted to avail himself.

Although it is not absolutely incumbent upon us to arrive
at findings upon all of the issues, inasmuch asthe findings
on some dispense with the necessity for any findings upon
others, yet it may be convenient that we should do so.

We find the first, second and fourth issues in the affir-
mative and for the plaintif. We find the third issue, as

() 2 M. & Gr. 847, (s) 8 Cale. W. Rep. Civ. R. 17L
) L. R.2C. P.384; S.C.36 L. J. C. P. 184. v
(») 1 Win, Saunders 8272, N. (8) and notes (k) and (1) where the:
cages are collected, :
(v) 5 B. & C. 534. . (w) 8 East 344.
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amended by us, in the negative for the defendant.’ We
find tho fifth issuc, so far as it regards the right to raise
the second and third issues, for the plaintiff and in the nega-
tive; and so far as it regards the right to raise the fourth
issue, for the defendant and in the affirmative, which fourth
issue, however, we have found as aforesaid for the plaintiff
and in the affirmative. The sixth issue is incorrectly fram-
ed, for no irregularity is alleged in the fourth issue. So far
as the sixth issue regards the second and third issues, we
find it in the afﬁrmati\}o, and for the plaintiff. We find the'
seventh issue in the affirmative and for the plaintiff to the
extent of the whole amount claimed by him. We frame an
cighth issue, Sec. 141 Civil Procedure Code, (the question in
which was supposed apparently by the parties to have been,
but in fact was not, properly raised by the fourth and sixth
issues), namely, whether the defendant, by his duly authorized
agent, acquiesced-in the mnon-intervention of Andrew Hay,
the third arbitrator, in the arbitration and also acquiesced in
the two other arbitrators, namely, Williain Judson Addis and
John Campbell, proceeding with the said arbitration and
making an award without the attendance of the said Andrew
Hay at any of the meetings of the said two other"a.rbitmtors,
and without consulting the said Andrew Hay as to the
matter referred to the said three arbitrators or a majority of

_them, and we find the said eighth issuc in the affirmative and

for the plaintiff.

We, accordingly, veverse the decrec of the Third Division
Court, -and make a decree for the plaintiff for Rs. 58,278 and
intercstas given by the award, and costs of the suit in tha
Court, but inasmuch as the defendant had the opinion of the
Third Division Court in his favour, we direct that the parties
respectively shall bear their own costs of the appeal.

Attorneys for the plaintiff: Leathes and Crawford.

\ Attorney for the defendant: 1. V. Hearn, Government
Solicitor. )



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 

