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left it after three montbs. On this, N4n#d prosecuted him
before the Magistrate F. P., who found him guilty under Act
XT1I. of 1859.

On a review of the monthly Criminal return, the High
Court sent for the Magistrate’s proceedings. On their receipt,
the case was considered in Court by Bayley and Kemball, Jd.

o the 23rd May 1872, The Court pasScd the follbwing

order :—

1t is clear that there was no “ fraudulent breach of con-
tract,”” within the meaning of ActXTIL. of 1859,s0as to ren-
der Jethy4 liable to be dealt with criminally ; and the way n
which the case has been dealt with reflects little credit on
the Magistrate, ¥. P. It is patent on the face of the
procecdings that no money in advance was veceived, the con-
sideration for the agreement to work for the complainant
being an old debt, so that nothing but greati carelessness. n
reading the Act in question could have allowed the Magis-
trate to deal with Jethy4 as a criminal.

- J ethy4 has suffered the full term of this improper sentence.
The Honorable the Judges of the High Court are, therefore,

-powerless to afford him any remedy.

[ AppeLiaTE CRIMINAL J URISDICTION. |
Rec. v. Axvarkna'N valad Guuxma’N and another.

House-breaking in ovder to comnit thefi— Theft—Compovnd offenve—
Separate sentence— Limat of puniglament—Ind. Pen. Code,
' ‘ Secs. 380 and 457

1t is competent to a Magistrate to pass a separate sentence in respect of
each of the two chatges, of house-hreaking in order to commit theft, .and
of theft in a human dwelling, of which a prisoner is found guilty, provided
the aggregate punishment awarded on the two charges does not exceed
the punishment which the case warrants for the greater of the twe
offences of which the accused has heen convicted, and provided, further,
such aggregate punishment does not exceed the jurisdiction of the Court
passing the sentences. »

THE accused were convicted by B. T. Richardson, Magis-
: trate T. P. at Ptma, of two offences, viz.? of honse-
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breaking in orde1 to commit theft, and of theft in a dwelling 1872
house and, on the 22nd June 1871, were scntenced, each, to REG.
mndergo rigorous imprisonment for two years (being one ANVARKEAS
year for each offence) under Sectlons, 457 and 380 of the Gvﬁgﬁh.,

Penal Code

On appeal, the Session Judge of Pana (R H. Pinhey) con-
sideved the sentences passed by the Magistrate, F. P., to be’
illegal and reduced them to one year. . His reasons will
;appear from the following extract from his finding recorded
on the 2nd August 1871 :— '

* Notwithstanding a great deal of illegal evidence (hear-
say) that has been recorded in this case, there can, I think,
be no doubt of the guilt of thie appellant, but the T. P.

" Magistrate was in error in sentencing the appellant for two
distinct offences. House-breaking in ‘order to commit theft,
and theft committed by means of that house-breaking, are
parts of one offence, and therefore, under the provision of
Section 71 of the Indian Penal Code, not' punishable
separately (Reg v. Bhiké Putzd, Bombay High Court, 4th
November 1863).

-« Under the provisions of Section 419 of the Code of Crimi-
nal Précedure, I alter the sentence recorded against the
appellant by the F. P. Magistrate by reversing the sentence
of one year’s rigorous imprisonment passed on the appella,nt-
Anvarkhdn Gulkhdn for theft.” C

On the 3rd October 1871, the Magistrate of the District
of Puna (J. E. Oliphant), at the request of Mr. Richardson,
submitted the proceedings for the consideration and orders

~of the High Court. Mr. Richardson’s reagons for passing
two distinct sentences upon the two offences held proved by
him, will appear from the following extract from his letter :—

¢ 1 have the lonour, ‘Wit.h deference to the Session Judge’s
remarks, * % % topoint out that the following circulars,
* decisions, and rulings of Her Majesty’s High Court Judges,
overrnle the opnnon held in the case 1efe1rod to by the Ses-
sion Judge of Puna.
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1872, (1) Circular from Her Majesty’s High Court, No. 1348, |
REG. dated the 4th November 1863.
V.
ANVARKHA'N (2) Do

valad
GULKHA'N,

.+ do. No. 449, dated the 26th March 1866.

(3) 'The decision in Reg v. Genu bin Aku, Volume ‘V.
page 83, of reported cases, dated 16th September 1868.

{4) Criminal rulings of Her Majesty’s Judges, dated
16th August 1869, in Reg. v. Ramchunder Jairam.

«From the circular and decision above quoted (1 and 3) it
would appear that the passing of separate sentences upon
conviction of house-breaking in order to the committing of
theft, and of theft, is not in 1tself illegal, as the sentences
passed by me taken together, in each of these cases, were 1ot
beyond my powers.

* B 3 * .k % . ¥ * *

¢ TheSession Judge does not in the least; doubt the guﬂb of
the appellants, for, in both cases he says, ¢ there can, ] think,
be no doubt of the guilt of the appellants,” and as the
Session Judge has reduced the sentences, not from their
being too severe, but from an impression that 1 was wrong m
passing sentences upon each of the heads of charge, I would
beg respectfully, under the provisions of Section 404 of ‘the
Criminal Proceedure Code, to suggest that the cases be
referred to Her Majesty’s High Court, in order that - the

Session Judge’s order may be reversed and the original
sentences confirmed.”

.

© The case, éoming before a Division Bench of the High
Court (Kemball and West, JJ.), on the 25th October 1871,

was’ referred by it to the Full Bench for disposal with the
following observations :—

“We refer to the Full Bench the guestion whether a person
charged with a complex criminal act such as house-breaking
with intent t0 commit theft, and theft, \may be tried and
convicted ‘and punished for each of these offences as to
which the Penal Code has separate and distinct provisions. |
Two cases have been referred from the districts of Ptina and
Nésik; vespectively, for the interference of this Court on the
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ground that conviction and punishmenbi for each of the 1872.

several offences are illegal. This view is supported by the Bre.
rulings of this Court, in Reg. v. Blikd Putza, Ath November axvy A’;{KHNN
1868, Reg. v. Arjun (¢) and Reg. v. Tukyd Blikyd, 2nd March GUZ?;;&’N.
1864 ; but, on the other hand, there are the decisions also of ~

this Court in Reg. v. Genu (b) and criminal rulings of the

16th August 1869, opposed though these are to various

rulings of the Bengal High Court.

, “The decisions seem confuscd -and contradictory, and we
.think that the whole question requires fuller consideration,
both as to the soundness of the principle of. annexing a -
gingle eriminal intent to successive acts so as to constitute
several offences, and as to the propriety, when the Sessions
~Court convicts of the greater of two partially coincident
offences, of suspending the iniquiry upon the other.”

The proceedings were, accordingly, considered n Court
by Westropp, C.J., Gibbs, Lloyd and Kemball, JJ., on the
25th Jannary 1872. ' o :

Cur. adv. vult,

28rd May.  Pzr Curiay :—The Court is of opinion that it
was competent for the Magistrate F. P. to pass a sentence
_ on each of the two charges, viz., of house-breaking in order
to the committing of an offence punishable with imprison-
ment, and of theft in o building nsed as & human dwelling,

" provided that the aggregate amount of punishment awarded
on the two charges did not exceed that which the case
warrants for the greater of the two offences of which the two
accused persons have been respectively convicted, and
prov}ided‘also that such aggregate punishment did not exceed
the jurisdiction of the Court which has convicted the accused.
Tried by these tests, the sentences passed by Mr. Richardson,
the Magistrate, F. P.,in this case of the Queen v. Anvarkhén
valad Gulkhin, and Bhuté bin Sabldji, were lawful; inas-
much as the aggregate of the punishments awarded to each
prisoner neither exceeded the punishment, which by law
might be allotted to the graver of the two offences, nor the

(a) 1Bom, H, C, Rep, 87 {b) 5Bom, H. C. Rep. Cr. Ca. 83,
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1872, powers of the Magistrate, F. P. who convicted the offenders,

Ruc. , The Conrt, therefore, reverses the orders of the Session Judge,
.

1 .

Axvarxnss 20d Testores the sentences passed by the Magistrate, F. P.

valad . - .
GULKHA'N. , Orders of the Session Judge reversed.
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