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Special Appeal No. 318 of 8169.

BaLa'RA'M NEMCHAND ..o.oevvevee. ... ... Appellant.
Avrpa’ valad Duvu, Haxmants” bin Ba'pu,
and Mama'pu bin Vitau ... Respondents.

Registration—Reg. IX. of 1827, Sec. VL., Cl. I.—Prior unregistered sale
with. possession—Subsequent registered mo;fgage without possesxzon—-Acts
XV1I. of 1864, XX. of 1866, and V111 of 1871,

On the 15th of December 1863, FL. purchased from D~. for - valuable
consideration two fields in the Satara District (to, which the provisions of
Reg. IX. of 1827 and of Act XIX. of 1843, as to registration, were then
applicable) and was duly put into possession of the fields. The deed of
sale was not registered.

On the 14th of February 1864 D. mortgaged by a reg1stered mortgage
the same two fields to B. who then knew that H was In possession of
the fields as purchaser. ‘

* Held that, according to the true construction of Reg. IX. of 1827, Sec.
VI, cl. L, the title of FL. having been completed by possession, there was
no property in the fields leftin D. to mortgage to B., and that, therefore,
H. (the purchaser) had a better title to the fields than B. the mortgagee.

Sembdle. The effect would have been the same under the provlswns of
Act XVL of 1864 or of Act XX, of 1866.

History of Registration given, and the provisions of different enact-
ments relating to registration compared and discusssed.

HIS was a special appeal from the decision of A.C. Watt,
Assistant Judge at S4tdra, in appeal No. 851 of 1867,
confirming the decree of Péndurang Parshrm, Munsif of
Nateputay, in the district of Satéra.
The facts ave set out fully in the judgment of the High
Court.
- The appeal was argued before Wrsrrore, CdJ., LLOYD and
Mzeivirr, JJ., on the 8th June 1870, and again on the 11th

N

January 1871,
Bhairavndth Mangesh, for the appellant..
Péandurang Balibhadra for the respondent. ,
| Our. adv. vult.

Wastrore C.J. :~——We think that from the judgment of the
Court below we may take the follomng facts as proved.
l6nc
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On the 15th December 1863, Dualu, the father of the first
named defendant, App4, sold to the second defendant,
Hanmant4, for valuable consideration, two fields (Nos. 185
and 186) in the Collectorate of Sétdra, and executed a deed
(Exhibit No. 11) of that date, whereby he conveyed those
fields to Hanmantd who was then duly put into possession
of the same. That deed was unregistered.

On the 18th December 1863, Bilirdm Nemchand, the
present plaintiff, under a decree for money which he held
against Dulu, caused four fields, including the two already
mentioned, to be .attached. Those two were then in the
possession of Hanmanta.

In exhibit No. 85, which is the attachmg Kérkun’s
nmemorandum of attachment, misdated 11th December 1863,

and should have been dated 21st D\ecember 1863, that officer

notes that he had attached four lots, viz., 185, 186, 187, and
188, and that “ at the time of attaching the aforesaid lands
Hanmanté bin Bépu stated that Nos. 185 and 186 had been

sold to him and were in his possession, therefore, they are
written as deducted” (or “ excepted’).

* The attachment seems to have been withdrawn or abandon-
ed by Béldrém Nemchand, and thereupon Dulu, in pursnance
of an arrangement with him, executed to him a mortgage
bond (Exhibit No. 8) dated 14th February 1864, for Rs. 300,

-whereby he purported to secure to BAlirdm. Nemchand

Rs. 200, part of the amount, by a mortgage in possession
of the four fields Nos. 185, 186, 187 and 188 for ten years,
with a clause that if the Rs. 200 were not repaid within
those ten years, the mortgage should be converted into a sale.

The present suit was brought by Balirim againét Appa,
the son of Dulu who had died, and also against Hanmanté
(in respect of Nos. 185 and 186) and against Mahddu (in
respect of No.- 187) to obtain possession of the fields 185,

186 and 187, the plaint stating that No 188 had been given -

mto possession of the plaintiff.

Hanmanté defended the suit by allegmg h1s prior pur-

.chase, on the 15th December 1863, of the fields 185 and 186
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under exhibit No. 11, and his ﬁninterrupted possession ; and
alleged that the plaintiff’s mortgage was obtained from
- Dulu by collusion. :

Mahédu also defended the suit, so far as it affected
No. 187.

The Munsif, although admitting that a registered deed is,
under Act XIX. of 1843, entitled to priority over an unre-
gistered deed, being of opinion that Dulu had, previously
to the execution of the registered instrument (No. 3), not

only by No. 11 but also by giving over possession of the-

fields 185 and 186 to Hanmantd, parted with the whole of
his (Dulw’s) interest in those fields, and, therefore, had
nothing to convey, made a decree in favour of Hanmanté as:
to those numbers. '

He decreed that the plaintiff should recover field No. 187
. from Mahidu.

The plaintiff appealed against the decree so far as it
related to fields Nos. 185 and 186, alleging (contrary to the
fact) that those fields were in Dulu’s possession at the date
of the mortgage (No. 3) to the plaintiff, and relying on its
registration. He also impeached Exhibit No. 11 as fraudu-
lent and denied that Hanmanté ever had possession under it.

At first, the Assistant Judge, being under a mistake as to.
dates, held the sale to Hanmantd to be frandulent; and,
reversing the Munsif’s decree as to him, decided in favour
of the plaintiff, but afterwards, on review, restored the
Munsif’s decree. The Assistant Judge gave no opinion
as to the effect of the registration of the mortgage (No. 8).

The plaintiff has specially appealed to this Court. A
point, at first made by his pleader as to the review having:
been granted after the expiration of the 90 days allowed hy

law for the purpose, and -without reasonable cause being:

shown for the delay, has been abandoned. As to the 5th:
point of appeal it must fail, as it is manifest that the Judge-
was not asked to raise the issues mentioned in it. He has,,
however, as we think, substantially found both of the facts
mentioned in it in the affirmative. The only other point
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argued before us was that the registration of the mortgage
bond, Exhibit No. 8, dated 14th February 1864, gave it
priority over the deed of sale (Exhibit No. 11) dated 15th
December 1863, notwithstanding the possession under it\‘,
relied on by Hanmant4. It was contended for the plaintif
that this was so because Bombay Act IIT. of 1863 (which
received the assent of the Governor-General in Council on
the 15th April 1863, and purported to subject the Collec:
torate of Satdra, from the lst January 1863, to the
Regulations and Acts which are or shall ab any time here-
after be in force within the territories subject to the
Presidency of Bombay) had rendered (amongst others)
Regulation IX. of 1827 and Act XIX. of 1843 applicable to

that Collectorate, and therefore, to the lands in question im
this suit.

What occurred when the plamtlff caused the fields 185 and
186 to be attached, must have given him’ notice, that Han-

_mantd was then in possession of those fields, and alleged

that they had been sold to him. The mortgage to the
plaintiff was not executed until more than two months after

. the attachment, The question is whether the notice which

the plaintiff thus had of Hanmantd’s possession and the sale
to him, in evidence of which Hunmunta produces his un-
registered deed of purchase (No. 11) of the 15th December
1863, prevents the plaintiff’s registered mortgage of the

. 14th February 1864 from taking precedence of Hanmanté’s

unregistered deed of purchase,

“'We shall advert, as briefly as muay be, to the history of the-
law of Registration in this Presidency.

Bombay Regulation I11. of 1798, Sec. 14, relating to the
Court for Salsette, &o., and Bombay Regulation I. of 1800
relating to the ‘Court at Strat, respectively required the

‘registration of mortgage honds'at the time of passing the
same.

Those Regulations were repealed by Reg.I. of 1827.
Bombay Regulation IV. of 1802 (for establishing a Registry
for Wills and Deeds for the transfer or mortgage of real
property as vegarded Stral and its de_pendancies) is, except
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in some trivial = points, identical with Bengal Regulation .
BA'LA'RAM

XXXVI. of 1793 and Madras Regulation XVII. of 1802.
The following sections were common to all three Regulations.
R ITL." Flirst. The Register 1s authorized and required to
register memorials of the following deeds.

““ Second. Deeds of sale or gift of lands, houses, and other
real property. ' |

“Third. Deeds of mortgage on land, houses, and other
real property, as well as certificates of the discharge of such
incumbmnces. » ) ]

“ Fourth. Leases and limited assignments of land, houses,
and other real property, inclading generally all conveyances
used for the temporary transfer of real property.

“ Bifth. W usscatnamahs or wills,

“ Sizth. Written authorities from husbands to their
wives to adopt sons after their (the husbands’) demise.
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“TV. Tt shall be left to the option-of all persons to regis-

ter or not, as they may think proper, any of the descriptions
of deeds specified in the preceding section (mortgage bonds

- excepted) that have been executed, or which may be executed,
prior to” (in Bombay the 1st September 1802, in Bengal the
1st January 1796, and in Madras the 1st January 1805).
““ The nat registering such deeds shall in no wise operate to
the projudice of the rights of the parties thereto, which shall

-remain the same as if -this Regulation had mever been
enacted, .

“V. Ttshall also be left to the option of all persons to
register or not, as they may think proper, the several
descriptions of deeds specified in clauses 4th, 5th and 6th
of Section III. whether executed previous or subsequent to
the” (dates given for the respective Presidencies in Sec. IV).
“ The not registering of the deeds specified in those three
clanses shall in no wise operate to the prejudice of the rights
of the parties therveto, which shall remain the same as if this
Regulation had never been enacted.” - (That must mean as
between those parties themselves, for clauses 1 and 2 of Sec.

V1, seriously affect their rights as regarding third persons.)
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“VI Fist. Every deed of sale or gift, of the descrip-
tion specified in Clanse 2nd, Scetion III., that may be
exccuted on or after the” (dates given in Section IV. for the
respective P’residencies) ““and a memorial of which shall be
duly registered according to this Regulation, shall, provided
its anthenticity be established to the satisfaction of the
Cowrt, invalidate any other deed of sale or gift for the same
property, exccuted subsequent to the said date, which may
not have been registered, and whether such second or other

deed shall have been cxecuted prior or subsequent to the:
registered deed.

“Second. Bvery deed of mortgage, of the descriptiow
specified in Clause 3rd Scction ITI., that shall have been or
shall be registered in pursuance of the requisition in Section
XIV. (Bombay) Regulation I.1800” (in Bengal according to
Bengal Regulation XXXVI. of 1798, Scction III. and
executed on or after the Ist January 1796 ; in Madras after
the 1st January 1805), “and provided its authenticity be
established to the satisfaction of the Court, shall be satisfied
in preference to any other morigage on the same propertys
execnted subsequent to the said da’ée, which may not have
been registered, and whether such second or other mortgage

shall have been exccuted prior or subscquent to the registered
mortgage. ‘ '

“Third. It being the object, however, of the rules in the
two preceding clauses, to prevent persons from being
defranded by purchasing or receiving in gift, or taking
mortgage; real property which may " have been before sold,
given, or mortgaged ; and as persons can never suffer such
imposition, when they are apprised of the previous transfer

or mortgage of the property, it'is to be understood that if

~any person shall purchase, receive in gift, or take in mort-

gage, any real property, knowing snch property to have
been previously sold, given, or mortgaged to any other
person, and that the deed of sale, gift, or mortgage, has not
been registered, and shall register his own deed, in such
case the deed of sale, gift, or mortgage of such subsequent
Purchaser, donee, or mortgagee, which may have . been
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registered, shall not, from the registry of it, invalidate, or
be d1écharged in preference to the unregistered deed of sale,
gift, or mortgage, first executed, pr rovided the authenticity
of the latter be established to the satisfaction of the Court.”

So far as these provisions affected Bengal and Madras,
they continued unaltered until 1843.

It Wi‘llbbe observed that the rivalry for priority, created
by them, is between one deed of sale or gift and another
such deed, and between one mortgage and another mortgage,
and riot as between a deed of sale or gift on. the one hand,

and a mortgage on the other. (See Section VI., Clause 1.

‘and Clause 2). The cases decided upon Act XIX. of 1843,
which, in this respect, was framed upon the same principle,
illustrate and establish this view. See Moharajuh Moheshur
v Bhikha Chewdry (a) and the cases there cited by Peacock,
C.J. (p. 62), and approved of by him and a majority of the
judges, and Golla Clinna v Kali Appiak (D).

The whole of the Bombay Regulation IV. of 1802 (contain-
ing these provisions) was repealed by Bombay Regulation I.
of 1827. Bombay Regulation IX. of 1827 (applying to all
of the Regulation Provinces of this Presidency at that time)
was substituted for it. The preamble of Regulation IX. of

1827 recited thus: “ Whereas it would be conducwe to the ,

security of titles to immoveable ploperty, and greatly
facilitate' the transfer of such property by sale, gift, mort-
gage, or otherwise, that a register of title deeds should be
established in each zilla, and that deeds entered therein
should be allowed such a preference as to give the holder an
obvious interest in presenting them for registration: And
whereas by establishing also a general register in each zilla

for all other deeds, obligations, and writings, of whatever '

nature, effectual means would be provided for the preserva-
tion of copies of writings, and great facility afforded in proving
their contents, in the event of the originals being lost or
destroyed ; the following rules are, therefore, enacted, to take
effect from such date as shall be prescribed in a Regulation

() 5 Calc. W, Rep. Giv, R. 61, - (&) 4 Mad,IL C. Rep, 434,441
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to be hereafter passed for that purpose.”” In reading_thab
preamble we must recollect that by the law of Hindus, who
constitute the great majority of the population and land-
holders of this éountry, a deed or writing is not necessary to
effect the transfer of land. 'That transfer wmay be fully
effected by verbal contract or gift, if accompanied by posses-
sion (¢). - With that rule of Hindu law neither the previously
mentioned Regulations, nor this Regulation (IX. of 1827)
purported to interfere ; and had they so interfered, the result
would probably have been frequent injustice to honest ven-
dees and transferees of immoveable property. No doubt it
is far more usual that there should be a writing when a
sale or transfer takes place than that there should mnot,
but the instances to the contrary were sufficiently. nume-
rous to prevent the Legislature from desiring to meddle
with the rule of Hindu law that a writing is not indis-
pensable. Reverting to Regulation IX. of 1827, we find

‘that Section IIL., Clause 1, is as follows: ¢ The register of

title deeds shall be appropriated to the registry of sunnuds,
deeds of sale, gift, devise, or mortgage of lands, houses,
offices, or other immoveable property, sitnated within the
Zilla ; of awards of arbitrators determining the right to such
property so situated, and of deeds of release or discharge
of mortgages, or other incumbrances affecting the same, and

‘generally of all documents relating to the right and title to

~ immoveable property within the Zilla.”” Most probably the

word “ devise,” which occurs in that clause, is a misprint for
“ demise,” the word “ devise” being wholly inapplicable to
a deed, and applicable only to testamentary -writings. (wills
or codicils). The argument, in favour of the supposition

- that this is a misprint, seems to be rendered conclusive by the

fact that the registration of wills (a term sufficiently large to
include codicils) is expressly provided for by Section I'V. and
directed to be made in  the general register,” as distinguished
from ¢ the register of title deeds ”(d) to which alone Secti(m

.+ () 6 Moo. Ind. App. 267; 1 Mad. H. C. Rep. 100 2 Ibid. 37 39
1 Stra. H. L., 277.

() See Section I. Clause 1, and Section IX, CL. 1.
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IIL clause 1 has reference. And if the word printed as
¢ devise” in Section II1., clause 1, were not intended to have

been * demise,” the important case of leases, which we
might expect to find specially provided for, (as distinguished
from deeds of gift, sale, or'mortgage which are specified,)
would have been left to fall within the concluding general
words “all documents relating to the right and title to
immoveable property,” whereas leases were eo nomineprovided
for in the previous Regulation IV. of 1802, Section III.
clause 4. Section VI, clause 1, is: “EHvery deed or. other

_writing transferring or mortgaging immoveable property

situated within the %illa, if registered in the register of title
deeds, shall, without regard to the date of execution, if proved
to be valid, be preferred to and satisfied before any deed of
the nature of those specified in Section 111, clause 1, either
subsequently registered or not registered at all., but this
preference shall extend only to the immoveable property
thereby transferred or mortgaged ; provided, however, that
if any person shall purchase, receive in gift; or take in
mortgage immoveable propefty; knowing’such property to
have been previously sold, given, or mortgaged, to any other
person, and that the deed of sals, gift, or mortgage, has not

been registered, and shall register his own deed, in such’
. tase the registered deed shall not, from the registry of it,

be entitled to preference over the unreglsteled deed, if
prov ed to be authentic. -

“Second —Deeds, or other writings, transferring or mort-
gagmn' immoveable pr opertyJ if not registered in the regis-
ter of title deeds, shall not on that account be invalidated
or null ; but shall stand in regard to each other unaffected
by the rules relating to registration.” .
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That Section (VI.) did not limit the competition for priority

to documents ejusdem generis only, but, as we think, most

reasonably rendered it general amongst all deeds, mortgages,

or other documents (except, as already suggested, testa-
mentary documents) relating to the right and title to im-

moveable property.
7 ne
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notice of unregistered documents, as well as the-similar
provisions contained in Bengal Regulation XXXV, of 4793,
Section VI., cl. 3, and Madras Regulation XVII. of 1802,
Section VI, clause 8, were repealed by Act I. of 1843, the
preamble of which is “ Whereas the Registry Laws now in
force in the respective Mofussils of Bengal, Maidras and
Bombay, provide that registered conveyancés and other in-
struments affecting titles to land and other interests therein
shall not take precedence of unregistered conveyances and
instruments in cases where the party registering shall have
known of the existence of such nnregistered conveyances or
other instruments ; and whereas a complicated system of law
has arisen out of the construction which is to be given to the
provisions regarding the knowledge of parties, or notice had
by them in such cases ; and whereas much perjury has been
committed in investigations touching the fact of such notice
or knowledge, and much of the time of the Courts has been
occupied with such investigations ; and whereas in conse:
quence of forgeries, perjuries, fraudulent concealments, and
other practices, no pevson purchasing or advanomg money
on the security of land can safely rely on the conveyances or
other instruments affecting the title to such land or other
interest therein affording, by means of their being registered,
a security against conveyances or mstluments being set up,

as of previous &ate by \mregxstered claimants.”

‘ The first remark which that preamble suggests 1s that
the notice or krowledge spoken of there is notice or know-
ledge of unregistered conveyances, and the same remark
may substantially be maae of the concluding proviso in cl. 1
of Section VI. of Regulation IX, of 1827, for the words there,
“ knowing such property to have been previously sold, given, or
mortgaged, to any other person,” are immediately connected
with “ and that the deed of sale gift, or mortgage, has 1ot
been registered.” Neither the preamble to Act I. of 1843,
nor the concliiding proviso ‘in clause 1. of Section VI,

- Regulation IX. of 1827, which latter, tbgether with the pro-
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Visions as to notice in the Bengal and Madras Regulations,

that Act’s preamble proposes for repeal, had any reference
to notice of knowledge of verbal contracts as to immoveable
estate, or notice, or knowledge of possession under any con-

tract either in writing or oral.

" The enacting part of Act I. of 1848 is as follows: “Itis
hereby enacted that all provisiéns contained in any Regula-
tion or Régulations of the Bengal, Madras or Bombay Codes,
touching such knowledge or notice as aforesaid of previous
unregistered conveyances or instruments affecting titles to
land or other interests therein, shall be repealed from the first
day of May next; and every conveyance or other instrument
affecting title to land, or any interest in the same, anthorized
by those Codes respectively to be registered, shall, so far as
regards any lands to which the same relate, be void as against
any person claiming under any subsequent coﬁveyance or
other instrument duly registered, unless the prior convey-
ance or instrument shall have been duly registered before

'~ the registration of the subsequent conveyance or instrument ; -

any alleged notice or knowledge of such prior conveyance or
instrument notwithstanding : Provided always that this Act
shall not be construed-to extend to any conveyance or other

: iﬁstrument m’adé before the first day of May next.”

That Act, except so far as it repealed the provisions in
previous Aocts as to notice or knowledge of unregistered
documeénts, was itself repealed by Act XIX. of 1848, Section

I. The 2nd section of the last-named Act enacted that -
““from the 1st day of May last past, every deed of sale, or

gift of lands, houses, or other real property, a memorial
of which has been or shall be duly registered according to
law, shall, provided its authenticity be established to the
satisfaction of the Court, invalidate any other deed of sale or
gift forthe sameproperty which may not havebeen registered,
and whether such second or other deed shall have been
executed prior or subsequent to- the registered deed ; and
that from the said day every deed of mortgage on land,
houses and other real property; as well as certificates of the
discharge of such.incumbrances, a memorial of which has
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the Court, shall be satisfied in preference to ary other
mortgage on the same property which may ot have been
registered, and whether such second or other mortgage shall
have been executed prior or subsequent to the. registered
mortgage, any knowledge, or notice, of any snch unregistered
deed or certificate alleged to be had by any party,_ to sucl
registered deed or certificate notwithstanding : Provided
always that nothing in this section contained shall be con-
strued to extend to any deed or certificatc made before the
said Ist day of May last past.” )

“Section 8. And it is hereby declared and enacted that
no conveyance or other instrument affecting title to land, or
any interest in the same, whether made before or after the
said 1st day of May last past, other than such deeds or certi-
ficates as  aforesaid, are or shall be in any respect void for
want of registration, any act, regulation or law to the con-
trary notwithétanding.”

The above quoted 2nd section of Act XIX. of 1843 is
drawn rather upon the model of Bengal Regulation XXXVI.
of 1793 Section VI. clauses ¥ and 2; Madras Regulation
XVII. of 1802 Section VI.cl. 1 and 2; and the previously
repealed- Bombay Regulation IV, of 1802, Section V1. clauses
1 and 2, than of Bombay Regulation I. of 1827, Section VI.
clause 1, which gave the preference to the prior. registered
instrument, whether it might be a mortgage, ora deed of sale, -

- or gift, and did not limit the competition for priority to in-

struments ejusdem generis as did the Madras, Bengal and pre-
vious Bombay Regulations (e). It has, however, been held,
in Parshotum Ramchod v Jagjivan Mayaram (f) that the first
part of clanse 1, Section VI. of Bombay Regulation IX. of

. 1827 was then (Septembcr 1868), in full force, (the latter part

as to the effect of knowledge or notice having been expressly

(e) See per Peacock, CJ mr)Calc ‘W. Rep. .Civ. R. 61, 62, and ire

1 Beng. L, R. 200 und see the cases. referred to by him in both of these.
place<

(/) 1 Bom, I. C. Rep. €0.
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_repealed by Act I. of 1843). The Court said : ¢ Whatever
may be the effect of Act XIX. of 1843, we think that it has
- not deprived the appellant of the right to rely on Regula’mon
IX. of 1827, Section VI. The latter portion of the first clause
of that section, relating to notice of unregistered documents;
has been repealed by Act L. of 1843, but the first part of that
section which, taken together with Section III. of the same
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Regulation, clearly provides that a deed of sale duly regis- -

tered shall be preferred to and satisfied before a deed of
mortgage unregistered, or registered at a subsequent date,
has not been repealed by Act I. of 1843, Act XIX. of 1843, or
any other enactment of which we ave aware.”  That decision

s, upon that point namely that the first part of cl. 1, Sec.
VI. of Regulation IX. of 1827 was not repealed by Act I.
or Act XTX. of 1843, been frequently and uniformly, as we
believe, followed here ; ex. gr. Ganpat v. Khandu (g) where a
purchaser with possession, whose deed was registered, was

preferred to a previous mortgagee of 1863, unregistered °

~and without possession. Since that decision in 1 Bom. H.

C. Rep. 60 was made, Acts XVI. of 1864, XX. of 1866 and
VIIL. of 1871, relating to Registration, have been passed ;
‘the first of which repealed Regulation IX. of 1827 and Act
XTIX. of 1848, but the law applicable to the present case (in-
troduced into S&tdra by Bombay Act IIL of 1863 from the
1st January 1863), is the law as it stood in the Bombay Mo-
fussil Regulation Provinces before Act XVI. of 1864.

In a note to Section 2 of Act XIX. of 1848 in Volume I. of
Mr. West’s Acts p. 269, there is a reference to Special Appeal
No. 711 of 1864, as showing that Act XIX. of 1848 < does
not affect the validity of a mortgage as against a sale, or
vice versa,’”’ but on examination of the record in that case and
of my own note book, I find that Special Appeal No. 711 of
1864 was an action to recover damages for a libel, and that
no question of registration arose init. There must be an
error in the reference.*® '

(9) 4 Bom.H.O. Rep. A.C. J. 69.

* It would appear that 711 in Mr. West’s note is a misprint for 751
which is the real number of the Special Appeal referred to.—Ep.
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It is evident that the mere cn‘cumstance, that the plaintiff
had notice of Hanmantd’s unregistered deed (No. 11), would
not alone be sufficient to defeat the registered mmtgagé to
the plaintiff. The repeal of the latter part of clause 1
Section VI. of Regulation IX. of 1827, and of the provisions
as to notice of unregistered conveyances in the previous
Bengal and Madras Regulations, settles that point. To hold
otherwise would bhe to frustrate the intention of the Legis-
lature : Krishnasami v. Venkatdchella (h).

But the plaintiff here had, before taking his mortgage,
notice of what was far more important than the unregistered
conveyance. He knew that Hanmant{ was in possession
of fields 185 and 186, and that he (the plaintiffy had been

foiled in his attempt to obtain agalnsb them execntion of his
decree.

We are aware of the dictum of Sir B. Peacock, C.J., in
Sheikh Rakmatulla v. Sheikh Sariutulla Kagchi (1) where he

said : “ Assuming, for the present purpose, that before the

deed was executed there was a distinct verbal sale of the
property, which between these parties, there being no
Statute of Frauds, would have operated as a transfer of title,
if no deed had been executed, I am of opinion that when the
transaction was completed by the execution of a deed, the
parties must be considered to have intended that the
verbal sale was not to be the operative one, or the conclu-
sion of the transaction between them. I agree with the
remark of - the Division Bench in Manmobini Dasi v.
Bishenmayi (j) where “a party comes into Court resting
his claim on a written title which the - law requires 10 be

" registered, he cannot, when he has failed to register, and

is, in consequence, unable to use his title deed, turn round
and say I can prove my title by secondary evidence.” Sir
B. Peacock’s Qbsei‘vations had reference to Act XX. of 1866,
and those of the Division Court, which he quoted from
7 Cale. W. Rep. 112, referred to Act XVL. of 1864, both of
which enactments are 1mperat1ve as to the registration of

(%) 3 Mad. H. C. Rep. 89 (?) 1 Beng. L. R. 58, 79FBR
(7) 7 Calg. W, Rep. 112.
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" documents transferring any estate, or interest, in immoveable
property, exceeding Rs. 100 in value, and render such
documents, if unregistered, inadmissible in evidence. Bub
neither Regulation IX.of 1827, nor Act XIX. of 1843, render-
ed registration compulsory, nor unregistered documents in-
admissible in evidence. Sir B. Peacock said nothing in that
dictum as to what would, in his opinion, have been the effect
of possession by the first vendee. In Bhandu Rdjdrdm
v. Damdaji Jivéji (k) Couch, C.J., and Gibbs, J., adopted and
acted upon the same views as those enunciated obiter by Pea-
cock, C.J., in Sheikh Rahmatulla v. Shetkh Sartutulla Kagchi,

* andheld that adeed of sale of immoveable property, registered
under Act XX. 1866, was entitled toprecedenceoveraprevious
‘verbal sale of the same property, accompanied by possession,
where it appeared that it was the intention of the parties to
the verbal sale to complete the transaction by a deed, and
further expressed their opinion that having regard to Sec. 48
of the Act, the rule would be the same even if the parties
had no such intention. The anthority of that case has been
shaken by the decisions in which possession by the first
purchaser has prevailed against registration by the second
purchaser, to which we shall refer.

Kylash Chunder v. Gopal Chunder (I) was a case under
Act XIX. of 1843, where the plaintiff sued -for specific per-
formance of a verbal contract of sale accompanied by part
payment of the purchase money. Some of the defendants,
relying on a subsequent deed of sale which was registered,
registed the suit. The report is meagre. It is, however,
plain that the .plaintiff, who claimed under an oral contract,

was notin possession, and there is nothing to show that the .

- defendants, who relied on the registered deed of sale, had
any notice of the oral contract. If that be so, it was unne-
cessary for the Court to resort to the law of registration.
They (Trevor and G. Campbell JJ.,) said :—“It seems unneces-

‘sary to go into the question whether, according to the
custom of this country, a verbal contract for the sale of land
would be binding, for it seems quite clear to us that the case

: (%) 6 Bom. H. C, Rep, A.C.J. 59. (D 1 Cale. W. Rep. Civ, R, 78
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is governed by Act XIX. of 1843, which gives to registered
deeds of salean absolute preference over all other deeds which
have not been so registered. Kven if there be question as
to whether a verbal contract is a deed, we have no doubt
that, on the principle of « fortiori, a verbal contract must also
be invalidated. Since then the plaintiff has uot obtained,
prior to thée registered sale, so complete a transfer in respect
of possession and title as to render the subsequent deed alto-
gether inoperative against him, he cannot claim under any
unregistered prior contract to the detriment of a party holding
bond fide under a subsequent registered deed. We, therefore,

dismiss the appeal with costs.” How a verbal contract

could possibly be regarded as a deed, it is difficult to perceive ;
and the argument that, inasmuch as. a registered deed
must invalidate an unregistered deed, which is mentioned in
the Act, a registered deed must also invalidate ‘a verbal
contract (which is ngt referred to either directly or by way

-of implication in the Act), is to our minds a clear non sequi-

tur. The Act'is conversant of conveyances only, and it would
be a strong measure, and contrary to'the ordinary
canons of interpretation, to hold that the legislature intended
to infringe upon the common law of Hindus or others fur-
ther than it has distinctly signified. 'That common law did
not require registration of documents relating to immove-
able property, the legislature has required it ; but it has not,
in the Regulations or in Act XIX, of 1843, given utterance

toany intention whatever to diminish the effect of a verbal
contract accompanied with possession.

Gooroo Dass Dan v. Kooshoom Koomaree Dossee (m) arose
under Act XVI. of 1864, and the property being less than
Rs. 100 in value, the registration of a conveyance relating
to it was optional (n). The defendant’s deed of sale was
registered, the plaintiff’s, which was of earlier date, was un-
registered. 'The Lower Appellate Court did not find that the
plaintiff ever had possession under his deed, and his possession
was not an admitted fact. Kemp J., after»referrihg to those

. (m) 9 Cale. W. Rep. Civ. R. 547.
(n) See 9 Cale. \V Rep. Civ, R. 282, asto optmnal reglqtratlon
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circumstanees, said: ¢ But be that as it may, the deed of the 1872

special fespondent (defendant) being registered and that of BaTa®AM

. ; AN g NEMCHAND
the special appellant (plaintiff) not being so, the former, v
tust prevail.””  The fact of possession by the plaintiff not ° %;‘;‘3

having been either found or admitted, the remark as to the HD]‘;;:‘; -
possible effect of possession was extra-judicial. E. Jackson, M. Virau.
Jd., said that no fr aud had been found against the respondent,
and it could har dly be said that any had been alleged ; and
vhe admitted that the defendant’s deed, thou0h ‘registered,
ought not to be enforced, if the defendant had been a par ty
to the frand of the vendor. He said *“ A long undisturbed
“possession by the appellant (plaintiff) and knowledge of that
‘fact by the subsequent purchaser would be proof of his .
‘having acted frandulently. But the possession in this case
was, as stated by the plaintiff, only recent; and there is no
attempt at proof that the defendant was aware of that
possession.””  The length of the possession, if the possession
were bond fide that of a purchaser for valuable considertion,
does not séem material, cxcept in so far as it increases, the
probability of its being known to the second purchaser.
Where, as here, it certainly was known to the subsequent
claimant (the mortgagee), the length of possession by the first
purclnser (being bond fide and for valuable 001151dmat10n) is
mmntenal As “an illustration, however, of the possible
injustice of holding that Regulation IX. of 1827, or Act XIX.
of 1843, or, indeed, Acts XVI. of 1864 and XX. of 1866,
invalidate a fair verbal contract accompanied by possession
n favour of asubsequent registered deed, we may take the case
-of a man who has held land in his possession for.11 years and
11 months under a verbal contract of salefor valuable con-
sideration before the execution. by his vendor of a registered .
conveyance by way of sale, also for valuable consideration, to
another person, who never inquires as to the possession before
he pur_cha.sos. He would not be guilty of fraud, but would of
négligence, yet if the Regulation and Acts in question affect
verbal contracts accompanied by possession, the first purchaser
would be liable to be turned out of possession in a suit brought
by tllo-sccond purchaser before the 12th month of the 12th
~year had expired. Before determining that such was the
8uc
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effect of those enactmenfs, we should make certain that the
BaLARAM Legislature, by expression or unmistakeable implication, laid
NEMCJ_IAND down such a rule, but, in fact; we wholly fail to find if either
‘3215{3' in Regulation IX. of 1827 (the enactment applicable to this
H.Dllzjzgu case) or Act XIX. of 1843 (which is not applicable, the
M. Vitau, competing parties here being a vendee with possession: whose
deed is unregistered, and a subsequent mortgagee with notice;
and without possession, but whose mortgage is régistered).
It has been held in Calcutta by two able judgés that even Act
XX. of 1866, which presented much greater difficulty than
Regulation IX. of 1827, has not affected contracts completed
by possession. However, before referring more fully to
their decisions, I shall mention some others of a different:
tendency. The authorities as to the effeet of possession are
. eonflicting. Under such circumstances we think that we are
at liberty, on a reconsideration of the enactments themselves,.
to give to them the construction which seems to be most
reasonable and most consistent with the intention of the
Tegislature, and to depart no further than is necessary from
the usage of-the country. ‘

The importance of possession is shown in a case in Bellasis
Rep: p. 5 (in which no question as to registration arose).
There a mortgageg puisne in point of time, but with pos-
session; was preferred to a mortgafree prior in time, bub
without possession.

In Bellasis; p. 9, 4 7‘eﬂsteo ed mortgqge without possessmn
was preferred to an unregistered mortgage of later date
with ‘possession. In ‘such a case the first mortgage being
registered, the puisne mortgagee, if he had taken the
precaution of searching the registry, would have dis-~

_ covered the existence of the first mortgage, which had
the double advantage of registration and of priority of date.
‘Such was also the case in Sundar Jagjivan v. Gopdl Hshvant
(0). The mortgage was registered, and, though without
possession, wag preferred to a subsequent deed of sale with
possession,

Harnamgir v. Spiers (p) was decided by Mr. Justice
() 4Bom. H. C. Rep. A. C. J. 68, * (p) 2 Bom.H. C. Rep. 204,
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Newton and myself in 1864, The facts; so far as they are
material on the present question, were that the defendant
H. being a mortgagee in possession from 1840, the equity of
redemption was conveyed to him by Saduddin, an heir of
the mortgagor, by a Mirdspatra, in 1855, which was not
registered. The ‘defendant continued in possession until
1859, when Saduddin and his wife and brother, who claimed
to be ccrheirs with Saduddin, conveyed the same lands to
Spiers by another Mirdspatra which was registered. Spiers
“brought a suit as owner of the equity of redemption against
H.to redeem the mortgages. H. relied upon the unregistered
VMirzispat;m of 1855 and his possession, but the Court held
that, under Act XIX. of 1843, the registered Mirdspatra of
1859 invalidated the unregistered Mirdspatra of - 1855.
On the assumption that Saduddin had power to convey

the lands, I doubt that we were right, inasmuch as the

transaction of 1855 had been completed oy possessmn,
and Spiers, when taking the Mirdspatra of 1859; was
aware: of the Mirdspatra of 1855, and, although it is not
5o stated in the report of the case, or in the judgment of the
»Actmg Judge, must, I think, have been at the same time
aware also of the fact, that H. had been for some time and
. then was in possession of the land under the unregistered
Mir réspatra, I now think that, assuming Sududdin’s powers

to convey, we should have ireated the Mirdspatra of 1859 as.

having been taken by Splers in fraud of H. the defendants
and further that-the sale to H. having been completed by
possession, ought to have been upheld. The effect of posses-
sion does not appear to have been discussed by the Court
although touched upon by the defendant’s counsel. There

" was considerable doubt as to Saduddin’s title to convey -

‘alone, so. that, even if the Court had been of opinion that
‘the point on the registration law was not fatal to the defen-.
dant H’s case, the decision might, on the other ground, have.
been adverse to him,

In Parabhuddsv Dhondu (q) decided by Newton and War-
den, JJ., the prior purchaser, claiming in virtue of an

()’ 2Bom, H, C, R 222,
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1872 unregistered decd, under which he had possession, was by

¥ BaLARAN the Court ousted in favour of a subsequent purchaser whose
EMCRAND
v, purchase deed was reglsteled. It does not appear that the

ﬂfa‘(\l subsequent purchaser \had any knowledge of the previohs-
Hbﬁj‘lf sale, but, as it had been perfected by possession, we doubt
M. Viruu, that the' decision of the High Court can be sustained. We
are digsposed to think that the decision of the Assistant
Judge (Mr. Izon) in favour of the first purchaser, on the
-ground of the completion of his purchase by’ posscséion, and
that the vendor, therefore, had no title left in him to convey«
to the second purchaser, was right. The High Court relied
upon aprecedent (Bhasker dba v. Ragoo, Babajee and others)
quoted from 7 Harr. S. D. A, Rep. 357, where A, a wort-
gagee of lands in Angrias Kuldba, had, in consideration

" of a balance due to him, purchased the lands from B. the
mortgagor in 1854. = The deed of salo was neither stamped
nor registered, but thé lands were transferred in the Collec-
tor’s book to A’s name, and A paid the Land Revenue to
Gox*e111111ent. A allowed B to occupy them as his tenant. B
voluntarily paid rent to A for one year and was, by decree
of the Revenue Court, compelled to pay it to him for the
following year, B frandulently sold the lands to Babaji

' Tannaji for valuable consideration, Babaji Tannaji had not
apparently any notice of the deed executed in favour of A
by B, or that A was in possession through B as his tenant
paying rent. The comey%nce by B to Babaji Tannaji (dated
in \Iay 1856) was stamped and registered, B, taking ad-
vantage of his position as tenant to A, made over possession
of the lands to Babaji Tannaji. A, having in August 1856
caused his -conveyance to be stamped, brought his suit to
recover the lands from Babaji Tamnaji, The plaint stated
the mor tgage to A (which was executed before Angrias Ku-
léba had, by Act VIIL of 1853, been brought under- the
Regulations and Acts relating to the Regulation Provinces of
the Presidency of Bombay and, therefore, required neither

- stamp, nor registration), and the gale to him in 1854, and the
conveyance then cxecuted. ' The Sadr Addlat held that the
conveyance, executed in 1856 to Babaji Tannaji, being regis-
tered, invalidated, under Act XIX. of 1843, the unregisters
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ed cénveyanee to A in 1854, and that A, having mainly relied
on it in his plaint, conld not, in that suit, be permitted to

~fall back on his prior mortgage. We, for the same reason

given by us as to ‘the decision in Parabhudds v. Dhondu,
doubt that on the question of registration, that case was
_rightly decided, the sale to A having been perfected by pos-

session.. Babaji Tannaji, however, might have rested, so far
as regarded the conveyance of 1854, on his being a purchaser
in 1856 for valnable consideration without notice. Bub we
think that A, having stated the mdrtgage to him in his
plaint, ought, in order to avoid circuity of action, to have

=*been allowed to fall back upon the mortgage in that suit,

instead of being compelled to bring another suit afterwards

in which he succecded in establishing his mortgage ()

against the sccond purchaser, Babaji Tannaji. .

~ In Prallad Misser v. Udit Narayan (s) a mortgagee of a
village, having sued on his mortgage (dated in 1863 and
registered), obtained a decree in March 1864, under which
the village was sold in April 1864 to the plaintiff, Another
mortgagee-(the defendant) of the same village, having sued on

“his mortgage {dated in 1859 but unregistered), obtained a

decree in July 1864, under which the village was sold to him-
self in March 1865, Under Act XIX. of 1848, the plaintiff
was declared entitled to priority, the mortgage npon which
the decree, under which he purchased; was founded, having
been yegistered. - It does not appear that either mortgagee
had ever bLeen in possession of the village, nor was it alleged
that the registered mortgagee had notice of the earlier
mortgage. The case therefore was plain,

We now proceed to refer to the decisions in which posses-
sion by the first purchaser has prevailed against registration
by the sceond purchaser.

In Bhyjruly Chunder Misserv. Ramehunder Bhuttacharjee (£)
it was held that where an unregistered sale had been fully

. proved, as well as possession under it, and a subsequent

registered deed of sale was set up, the mere fact’of the

() 2 Bom, T, C, Rep. 198,
(s) 1Beng. L. Rep, A.C. 197, (¥ 1 Hay 261.
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registration of the latter deed could not defeat the precedmg
sale completed by possession. -

In Syud Fursund Ally v. Syud Abdool Rulim (u), a special
appeal heard by Stecer and Phear, JJ., in 1865, the facts were
that A in 1862 executed, for valuable consideration, a deed
purporting to be a conditional sale by way of mortgage of
land to the defendant who was then put into possession.
In 1863 A. sold the same land to the plaintiff by a kab#l4 or
deed of sale which was registered.. The decree of the Lower
Appellate Court for the defendant was questioned on two.
grounds : 1st.—That the Lower Appellate Court had assigned:
insufficient reasons for holding the mortgage to be genuine
and valid—which objectiofx was overruled, and 2nd.—That the
mortgage being unregistered and the kab: 414 being registered,
the latter was entitled to priority, but the Court said : “We
are of opinion that Act XIX. of 1843 does not apply o a

~case where enjoyment has actually taken place under the

first deed.”

Tt Singhv Koylasheo Koer (v) heard by Kemp and Glover
JJ., was a case in which the plaintiff, claiming under a regis-

" tered deed of sale dated in 1867, sued to obtain possession of -

a mango garden, which had been purchased by the defendant
in 1862, under a kabdls which was unregistered ; the Court,
relying on the last-mentioned case, sent the canse back for
retrial with an expression of its opinion to the J udge that if,”

- after weighing the evidence on both sides, he should find the
~defendant in possession from the time of his purchase, under

a bond fide executed deed of sale, his Juddment should be in
the defendant’s favour..

Th_e most mportant case en this question is Selam Sheikhv.
Baidonath Ghatak (w) decided by Lu. 8. Jackson and Markby
JJ., in which the legal value of possession is considered, and
where it was held that if a verbal grant -of land, alleged to.
have been made in 1867, were so made, and possession under
it then delivered to the grantee, his title ough’o to prevail

() 4 Cale. W. Rep. Civ.R. 30.

(v) 11 Cale. W. Rep. Civ. R, 559 A. C. J.
() 3 Beng, L. R. 812 A, J.; S, C. 12 Cale. W, Rep. Civ, R, 217,
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against a subsequent purchaser claiming under a registered
deed of sale executed in 1868. The subsequent purchaser
velied on Sec. 48 of Act XX, of 1866, which provided “that all
instruments duly registered under this Act, and relating to any
‘moveable or immoveable property, shall take effect against’
any oral agreement or declaration relating to the same pro-
perty.”” - Mr. Justice Markby, who delivered the judgment
of the Gourt, said : “It would certainly appear, applying
ordinary principles of construction to these words, that as
against the holder under a registered title, the holder under
,,a title derived from a parol agreement would be in all cases
defenceless. If the case falls within Sections 17 and 48, the
parol agreement cannot be given in evidence. If the case
falls within Sections 18 and 48, the parol agreement is_ of no
avail. And unless some distinction can be discoyered, which
is not at first sight appavent, the purchaser—no  matter
whether of an article of food at a shop over the counter, or of
a piece of land worth Rs. 10,000—under a parol agreement,
has, against a-subsequent registered purchaser, a defective
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title.  The consequences of such a construction need hardly

“be pointed out. Probably no one, who has purchased any of

the ordinary articles of daily use or consumption since 1866,

wounld be able to make ont a safe titlé to them, nor would it be
possible to acquire a safe title to the most trivial thing ima-
ginable without the expensive and troublesome.'forn\mlity of
a registered instrument. I think it quite impossible that
the Legislature intended the “Act to apply to such cases as
these,and it is, therefore, necessary to search for some distinc-
tion which will enable us to escape from this conclusion. The
choice seems to me to lie betwegn these three courses ; either
(1st) to hold that when possession is delivered, the strict
rules laid down in the Registration Act do not apply ; or (2nd)
to put some limit upon the words ¢ declaration or agreement’’
in Section 48; or (3rd) to make some distinction between
moveable and immoveable property.”” After showing that
it is impossible to adopt the 2nd or 8rd course, he proceeds :
“There yet remains the first of the three alternatives which
- I mentioned above, namely, to hold that the strict provisions
as to registration do not apply where possession of the thing
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to be transferred is given by the owner to the transferee.

expressly authorises such a distinetion ; but, on the whole, T

“cannot Lelp thinking that it must have been intended. It

would be very strange, if just when the Law Commissfoners
were reporting that the provisions of the English Statute of
Frauds, which require contracts to be in writing, were ‘not

.suited to the habits and present condition of the f)eop‘le in

India,” the Legislature here should pass a Registration Act,
which makes not only a writing but a registercd writing ne-
cessary for every transaction relating to an intercstin_land or*
goods of whatever value, which would be a Statute of Frauds
for India going far beyond the Statute of Frauds in England
inits requirements, and extending over all the ordinary trans-
actions of daily life. I think the Legislature cannot have
intended the provisions of Sections 17,18, and 48, to apply to
cases of transfer of an interest in moveable property, where -
the tramsfer is followed by putting the transferce in posses-
sion ; and if they do not apply to this case, where the subject
of transfer is moveable property, neither do they apply
to a similar case where the subject of the transfer is
immoveable.”” He then rcfers to a case in 10 Cale. W.
Rep. 281, decided by Phear and Hobhouse, JJ., as inconsis-
tent with the views expressed by Steer and Phear, 4., in the
case above cited from 4 Cale. W. Rep. 30, and giveé the pre-
ference to that in 4 Cale. W.Rep. 80.  After quoting the fol-
lowing passage from the Mit4kshars Chap. IIL. Sec. 6 pl. 1,
in Macnaghten® : “It has been shown that possession, when
accompanied by .a- title, affords evidence of right; but lest

1t should be supposed that a title without possession affords

equal proof, it is declared: ¢ Where there is not the least

possession, there a titleis not weighty.” Such is the intent.

With * whatsoever title there is not the least occupancy, in

that title there is no suflicient weight,” he referred to the

cases above mentioned by us as those decided on Act XIX. ,
of 1843, and in which posscssion of an unregiétered grantee

prevailed agafnst rvegistration by a subsequent grantce

without possession. ‘

Macnaghten 1L, L, p. 217,
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In those views of Markby, J., concurred in, as they were,
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by L. S. Jackson, J., we agree. . The last mentioned learned BAaa "RATM

Judge and Mitter, J., acted upon them in 1870 in Narsing FPor-
kaet v. Mussamat Bawah () and held that where possession

of immoveable property has been given under an unregistered -
lease, a subsequent grantee of a registered lease cannot main- )
tain a suit to evict the lessee in possession on the ground of

the priority of his deed under Section 48 of Act XX. of 1866.

Selam Shetlkh. v. Baidonath Ghatale is mentioned ap-
parently " with applobatlon by Glover and Mitter, JJ., in

Gouree Kant Roy v. Gridhur Roy (y). It may be useful to’

mentlon here that the new Registration Bill, when 1ntroduced
"in 187 O contained the two following clauses :—

48, All documents, not testamentary, duly registered
under this Act, and relating to any immoveable property,
shall take effect against any oral agreement or declaration
-relating to such property, whether possession thereof has or
has not been delivered.

“49. All documents, not testamentary, duly registered
under this Act, and relating to any moveable property, shall

. L4 . . ~
take effect against any oral agreement or declaration relating .

to such property, unless when the agreement or declaration
has been accompanied or followed by delivery of possession.”

The judgment of Markby, J., above quoted, isreferred to
in the statement of objects and reasons, as the reason for the
introduction of those two sections. The distinction made
between moveable and immoveable property, as to the effect
of delivery of possession, was abandoned in Committee, Mr.
Cockerell, the mover of the bill, saying: “The bill as in-
troduced, in modification of the present law, was framed so

".vas to give effect to a registered instrument relating to im-
moveable property against any oral agreement regarding the
same property, irrespective of any circumstances attending

such agreement. Such a provision, it hds been rightly

contended, would amount practically to the enforcement of

written contracts for the conveyance of immoveable property
() 5 Beng. L. R. Appx. 86.

. (#) 12 Cale. W. Rep, Civ, R. 456
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1872 or any interest therein, and would seriously disturb the law

BATARAM of property in force in this country. Some alteration of Act
NEMCHAND -, .

v. XX, of 1866 on this subject was clearly necessary to qualify
%ﬁgﬁ the absolute superiority which thé wording of Section 48 of
HPEE; v, that Act apparently gav‘e‘to the registered instrument over
M. Virau. the oral contract. Oral agreements, therefore, when ac-
companied or immediately followed by the delivery of pos-
session of the property to which they relate, have been

saved from the preferential rule in the Bill as now amended.”,
Accordingly Section 48 of Aet VEIL. of 3871 is as follows :—

“48.  All documents, not testamentary, duly registered
under this Aet, and relating to' any property whether move-
able or immoveable, shall take effect against any oral agree-
ment or declaration relating to such property, unless
where the agreement has been accompanied or followed by
delivery of possession. ””

In our opinion, Hanmantd’s deed of purchase (No. 11)y
though unregistered, yet being” accompained by possession,
must be preferred to the plaintifi’s subsequent mortgage
though. registered ; this, we think, being'in accordance with
tHe true construction of Regulation IX.. of 1827, Section VL.,
clause 1, which governs this case.. The same ruling would,
we think, be proper, if the case were governed by Act XVI.of
1864, or Act XX. of 1866. As to whether it would.be so
under Act VIIL. of 1871, we think it advisable to reserve our
opinion until such time as the question may arlse

We further think that although, so far as regards the
supposed tampering with the date of the Jupti Pati (the
kérkun’s memorandum), the plaintiff must stand exonerated
by the finding of the District Judge from any charge of -
fraud, yet the indisputable facts, that the plaintiff knew of
the defendant Hanmant4’s purchase of the 15th December
1863, and that Hanmant4 was in possession under it, and
that consequently he (the plaintiff) was unable to render his
attachment effective and to execute his decree against Han-
mant4’s fields 185 and 186, establish the existence of collusion
between the plaintiff and Dulu, and that the taking a mort-
gage from Dulu, in February 1864, of those fields amounts
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in law to fraud on the part of the plaintiff, and renders his '__18__7_2-_~

mortgage void as against Hanmanté (z). I%;;Iié;‘:};ﬁg
We, therefore, aﬂirm the decree of the Assistant Judge A :i’A’
with costs, “valad
DuLy
H. BA'pU,
———p——— M, VITHU,
[AppELLATE CrviL JURISDICTION.
~ Special Appeal No. 547 of 1870. May 23.

- Maxmayn valad SuraTMAL ........,.........Appellant.»

s

Dasurara valad NARATAN evveeenneenen. Respondent.
Regzstratwn——l’rwrzt y—Certificate of Court's sale———l’ossesszon——Act
XX, of 1866,

< An unrefrxstere(l deed of sale accompanied by immediate possession
ought to be preferred to a subsequent registered certificate of a Court's
sale or to a subsequent deed unaccompanied by pogsession. .

: THIS was a special appeal from the decision of A. Bosan-
quet, District Judge of Ahmadnuggur, in Appeal No. 9’

of 1870, reversing the decree of the Subordinate Judge of

Newassa. -

Manmal sued to obtain possession of a ﬁeld (survey No.
200) from Dashrath, under a certificate of sale granted to him
by a Civil Court upon the 9th September 1867, and stated -
that he had obtained a money decree against one Khrishnéji
* Andji, and had attached and purchased at the Court’s sale tho
field in question in satisfaction of that decree, The date of
the attachment was the 8th of July 1867.

The defence of Dashrath mainly was that the field in
dispute had been sold to him by Krishniji for Rs. 50, under
a deed of sale dated the 5th July 1867, and that he had been
in possessmn since that date.

The Subordinate J udgc‘decreed in favour of the plaintiff
on the ground that the certificate of sale having been ,
registered was entitled to a preference over the defendant’s
unregistered deed of sale, under Section 50 of Act XX. of

{z) See 4 Beng. L. R. AC,S8 8.0, 12 Cale. W. R. Civ. R. 456 and,
“see 9 Calc, W, R. Civ. R. 547
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