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mortgage for payment, as the period of limitation for suits to~ - 1872
redeem under such ciremmstances as those men‘moned in the Knisuxax

‘ KesHAV
guestion put. to us. . B

RA'vIx
On prineciple then, as well asupon (mnhouty, we hold our- SADASHIYV.

selves bound to answer the question veferred to this full
bench, “whether redemption is barrred by a mortgagee’s
possession for the period of twelve years after the date on
which, accordmg to the terms of the mortgage deed, the
mortgage is to be converted into a sale,” in the negative.

We remit this cause (with the above answer) to the Second
‘Division Bench for disposal.

NoTr.—On thesame day a similar answer was given to the same ques-
tion in.Special Appeal Nos. 86 of 1871 and 107 of 1871 referred to a full
bench. ' /

[Apprroate Crvir JURISDICTIOR. |
Special dppeal No. 438 of 1869, May 23

NARAYAN and others..,..covveneerinnos .. Appellants.
Satva’st and others .............. e ]’cy/ondenla.

Hindu law—Morlgage—Interest exceeding g z';icz/u.zlmDémdupa‘n——ﬂe‘r/,
V.of 1827 section 12,

choldmo to the ITindu law of démdupat interést exceeding the prin-
cipal sum lent caunot be recovered at any one time. .

Cases hearing upon the subject of ddmdupat, and how far and. when
that law is fxpphcablc 10 loans upon mortgage reviewed and considered.

HIS was a Special Appeal from the judement of the Joint
Judge at Puna.

The facts sufficiently appcar Irom the judgment of the
Court.

The Special Appeal was argued before Westrorr, C.J. and
Wusr, J.

Ganpatray Bhaskar, for the appellants,

Nhéantdram Nérdyan, for the respondents.

Our. ade, vulf.
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Westropr CJ.:—This 1s o suit for redemption of two
fields mortgaged by the plaintiff’s . father to the deceased
defendant.

The first movegage was dated 7th July 1834, 1t wag for

Rs. 401 Chéndvad cwvency. The hoportant parvts of i

3 ,all be hereafter stated,

The second morteage (exhibit No. 7) was dated 21st.
November 1834, and was {for Rz, <425 of the same (;-,urronéy
1‘epay£1b1<3 in one year from date. The. intereat veserved
was Rs. 2 per cent. per mensem.  This mortgage was, by
way of further charge, of the same land and refors to the pre-
vious mortgage. The mortgagors also pevsonally undertook
to pay the principal and interest. ‘

The third bond (exhibit No. 8) was ‘dated 12th May 1837,
and was for Rs. 240 repayable within two years with interest
at 2 per cent. per mengem.- It wag by way of further charge
on the land, and contained a promize on the part of the
mortgagors to be personally responsible for the money.

The Prineipal Sadr Amiu had, as vegards interest, applied
the rule that the interest could not be allowed to exceed the
principal.  He found in favour of the genuineness of 0111v

two of the mortgages.

On appeal, the Joint Judh held that that role Lhd not

apply to mortgages, He found all three mortgages to be

htoSatel
gennine, and decreed redemption on payment, \\1thm §1X ca-

,lendar months, of Rs. 7,458-1-3 on account of principal and

Interest on account of these mortgages, snd, in default,
foreclosure.

On special appeal to this Court by the plaintiffs, the arga-
ment was limited io the principle on which interest should

- be calenlated.  The curveney, it was admitted, should be
Chindvad.

By Hindu law the amouant of interesi rvecoverable af wny.
one tune cannot exceed the principal: Manu, Ch. VIII.
pl. 1515 Mayukha, ch. V. Scction 1, pl. 7; Steele, 78,268
(st Bdv): 1 Dig. 52, pl XLT, XTI, ; Rea. ¥ of 1827
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Section XII. This is called the rale of ddmdupat. Itis- 1872
still in force : Dhondu v. Néardyan (a), notwithstanding Act NARA YAN
XXVIIL of 1855, which, it has been decided, has not SATVA 1.
abrogated the Hindu law in that respect: Khushalchand v.
Ibréhim (b), Ramlr ishnabhdi v. Vithobi (¢) and see per
Pracock, CJ., in Ramlal Mookerjee v. Haran Chandra Dhar
(d). Mr. Justice Phear has expressed .some doubts as to
the dicta of Pracock, C.J., in the last mentioned case (14
-Cale. W. Rep. 308) and sce Annaji v. Ragubal (¢). In this
Presidency, however, the quest.ion- must be considered as
settled by the Bombay cases already cited and by Hukmd
v. Memon Ayab (f) and Pandurang Ganesh v. Krishnardgy
Anant (Special Appeal No.'663 of 1864). TIn the latter case
Covcrr and Warpey JJ., on the 25th of January 1865,
affirmed the decree of Mr. Gonune, Acting Judge of Piina,
who, by applying the rule of démdupat, reduced a claim
founded on two mortgages executed in 1844, and by which
~it was expressly agreed that the rule of ddmdupatshould not
apply, from Rs. 25,000 to Rs. 5,848-5-6. Mr. Gonne, in an
able judgment, holding that it was not competent for
Hindus, in- dealing with each other in such a case as that
before him, to exclude by compact the operation of that rule, '
and stating it to be his opinion that the cases alluded to in
Section XII. of Reg. V. of 1827, as those to which the rule
of dgmdupat would be inapplicable, ml%st be cases of running
account, and not mere debts on mortgage bonds, such as
‘those befow him,

Special Appeal No. 825 of 1864 was decided by FORBES‘
and Warpex Jd. on the same p11nc1ple<

Special Appeal No. 638 of 1866, in Wh1ch Covcn, C.J.,
and Newron and Warpex JdJ., aﬁlrmed a decree of the
Judge at Sétdra, was ome of a running account. The
mortgagec having been in possession on the ordinary terms
of accountability for such rents and profits as he received or
might with due diligence rec‘eive,' the Judge held that in-.

(¢) 1Bom. H.C Rep.47. (3) 3 Bom. H.C. Rep. A, C. J. 23,

(¢) Ibid25.  (d) 3 Beng. L. Rep.£&}J. 130.
©) 6Mad H. O Rep. 400, (5 7 Bom T.C Rep A €. T, 19. |
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terest did not cease to run on the principal moneys under

“Namavas Section XIL of Reg. V. of 1827.

.
SATVAIIL,

Nathubhdi v. Mulchand (g), decided in 1868 by Couewr, .4,
and Newtox J., overruled the too broad proposition laid down
in Nardyan v. Gangargm (Special Appeal No. 884 of 1868),
reported in the same Volume (p. A.C.J.156) that the rule of
démdupat was not applicable to mortgages, and showed that
it would be applicable, if there were only an account to be
taken of principal and interest due on the mortgage, and no
account of rents and profits on the other side. There was,
however, in Nardyan v. G’-anjdrdm a running account in re-
gpect of rent and profits.

TIn the present case by the mortgage bond of the 7th July
1834 for Rs. 401 (exhibit No. 12), the produce of the land is
definitively fixed at Rs. 35 per annum with which the mort-
gagee was to be chargeable. That is deducted from the
annual amount of interest at Re 1} per mensem the
stipulated rate, and the balance Rs. 49 is stated to be the sum.
to be annually paid in cash, andfor which the mortgagors were, ‘
by the terms of the morfgage bond, to be personally liable.
The legal result then of that arrangement is this, that the
mortgagees were to hold the land without liability to account
for rents and profits, and that, in consideration for that,
they (the mortgagors} instead of being liable to pay Rs. 1%
per mensem interest on Rs. 401, weve to pay Rs. 49 per
annum in full of nterest on that principal. Therefore, even
admitting the mortgagees, as they were, to have heen in
possession, there could not, in respect of that mortgage bond

(exhibit No. 12), have been any account of rent and profits
taken.

Here the case of Vithal v. Déud (1) is applicable. Coucs,
C.J., says (p. 94) : “But where the profits are by agreement,
to be received in lien of a portion of the interest, no account
can be taken of the profits, and the remaining portion of
the interest must only be allowed for six years. The
exhibit No, 6 provided that for a part of the debt no interest,

€ 5 Bom. H. C. Rep. A, €. .96,
(h) 6 Tom. H, C. Rep. A. C. T, 90,
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should be ch‘argcd but that the profits should be enjoyed in . 1872
lieu of interost. Where the Court does not order an account Na’ BA'YAN
io -be ‘taken of the interest on the one side and of the rents gmm 1,
and profits on the other, we have held that in cases to which
“Reg. V. of 1827 (Sces. 11 and 12) applies, that ig, cases where
the contracts were made bofore Act XXVITI. of 1855 came -
mto opemtion, the arrears of interest must be limited to six
years. ’ The effect is that where an account is not ordered, .
the partics arve pub into the same poaition as if the suit was
simply one to recover the principal money and interest.”
This is such a case, the mortgage bond (exhibit No. 12)
having been executed in 1834, TInasmuch as the interest
'upon that bond, taken as fixed in it, at Rs. 49 per annum,
would, for six years, amount to Rs. 294 (the special bharac«
ter of the arrangoment had the effect of excluding compound
interest), and accordingly be less than the principal, thap
amount of interest may be allowed to the mortgagees,  Had
the interest, so caleulated, e\oecdea _the principal, such
“Foess could not be lllowed, as the effect of the condudxnw\
portion of Section XTI of Reg. V. of 1827 would be to vender
the rulo of damdupat: aophmble It has been contended for
_ the mortgagees that it would be very hard to apply the six
years’ rule in a case like the present, where the mortgage
was for ten years, and the mortgagees could not file their
plaint to foreclose until that time elapsed. There was not,
however, anything to prevent them from suing the wmort-
gagors personally for the interest whicli they had undertaken’
personally fo pay ; and, further, not only ten years, but thirby-
eight years have elapsed since the date of the mortgage, and
now at least the six years’ rule would be applicable. The
mortgagees, if such were their pleasure, might have taken
proceedings to forcclose 28 years ago. It may here be ob-
served that this is nob amortgage by way of conditional sale,
althongh there is a sort of promise iu it to convey to the
tﬁortgagees in defanlt of due payment,

The rate of interest reserved by the Iixhibits Nos. 7 and
8 (2 per cent. per mensem) is so high that six years’ arrears
of interest would in each case exceed the principal. The
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rale of démdupat must, therefore, bo applied to tho%e in-

NA' m ‘YAN struments.

SATVA J1,

_The account, therefore, will stand thus :—

Principal: = TInterest,
First mortgage. Rs. 401  + 294 = 695
Second  do. » 425 4+ 425 = 850
Third - do. s 240 240 = 480
Asszessment (lllldbpllted> 60 60

Rs. 2,085

‘The decree of the Joint Judge, thevefore, must be varied
by directing that on payment to the defendants of Rs. 2,085
for principal and interest in Chéndvad currency within six
calender months from the 1st day of June, 1872, and the cost
of the suit and Regular Appeal, the plaintiffs shall be at
liberty to redéem, the two fields Nos. 131 and 136 in the
plaint mentioned : and, in defauls of payment of such prin-
cipal, interest and costs within the said period of six calendar
months, that the plaintiffs be for ever foreclosed from any
right to redeem the said fields.

The defendants must pay to the plaintifs their costs of
this appeal, the amount thercof to be allowed by way of sct
off, so far as it will go, against the principal, interest and
costs above directed to be paid to the defendants. On such
redemption, as aforesaid, the possession of the said fields to
be made over to the plaintiffs,
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