BOMBAY HIGH COURT REPORTS.
[APPELLATE Crvin J URISDIOTION.]
Special Appcal No. 85 of 1871.

Krisuvar alias Ba'sas1 hESHAv... Appellant
Ra’vir Sapa’suiv and another ............ Respondents.
Mortgage— Conditional Sule—Ledemption by mortga_r/or—Limitdtz'on—-—
’ Act XIV, of 1859, See. I cl, 15.

tedemption by the mortgagor of mortgaged premises held by a mort-
eagee under a gahdn lahdn mortgage is not barred by the mortgagee’s
possession of the premises for the period of twelve years after the date on
which according to the terms of the mortgage deed, the mortgage is to
be converted into a sale. Such a case is governed by the provisions of
Act \IV of 1859 Sec. L el. 14, «

THIS was a veference to tho full bench by Melvill and Kem-
ball, JJ., of the questlon whother 1edempt10n 18 barred
by a mortgagee’s possession for the period of twelve years
after the date on which, according to the terms of the mort-
gage deed, the mortgage is to be converted into a sale. )

It is unnecessary for the purpose of this report to set out
the facts of the case out of which the above questlon arose.

The refercnce was argued before WESTROPP C.J., Gisas,
Liroyp, and hLMBALL, dd. on the 29th of J anuary 1872.

Shwniumnb Ndrdyan, for the appcllant.

- Bahiravnath Mangesh, for the respondent.

Cur. adu, vult.

Westrore, C.J.:—The question rcferred to us for de-
cision by Murvirt and KAy, 4J., is whether redemption
is barred by amortgagec’s possession for the petiod of twelve
years after the date on which, according to the terms of the
mortgage deed, the mortgage is converted into a sale. The

‘Jearned Judges obscived that the ruling in Special Appeal
No. 785 of 1864 (as mentioned in the note to the 12th clause

of scction 1 of Act XIV. of 1859 in West’s. Acts) was in

conflict Wlth the decision made on the 17th of J: anuary 1870
“in Spccml Appceal No. 456 of 1869.

1872,
May 23.
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" Wo have examined the record in Special Appeal No. 735

Krisuna’yr of 1864, and find that, although one of the points made on

KEsHAV

T.
RaA'val
SADA'SHIV,

~special appeal had refevence to the time within which re-

demption might be made, yet that the special appellant, who
was appellant in the Courtof the District Judge, had not raised
that point in the District Court, the questions there being
(1) whether the full consideration of the alleged mortgage
had been paid; (2) whether, if not, that would vitiate the
sale ; and.(3) whether the Munsif was right in holding two
specified thikdns to be one and the same ficld. The decree
of the District Judge upon those points was simply affirmed
by the High Court, and there is nothing to show that it
permitted the point as to the time within which redemytfon
might be had to be argued. We cannot, therefore, consider
that case as an authority on the question of limitation.

In Special Appeal No. 893 of 1864 (Vindyak Anant Ben-
dre v. Bhivé bin Amruté) more than twelve years and less
than sixty years had clapsed from the date named on which
the mortgage was to become a sale in the event of non-pay-
ment of the mortgige moncy. Mr. Pinhéy, the District Judge
affirmed a decrec of the Munsif, dismissing a suit by the
mortgagor to redeem. The High Court (Couch, C. J., and
Tucker, J.), following Rémji v. Clinto (o), reversed the de-
crees of the Courts below, remanded the suit, ordered an
account to be taken, and dirccted that the usual decree for
redemption should be made by the lower Court.

- In Special Appeal No. 125 of 1866 (Nérayanbhat v. Dinkar

‘Ganesh Ok), the Agent for Sardérs, having held that clause

12 of Section 1 of Act XIV. of 1859 was applicable to a case
similar to that above mentioned, the High Court (Tucksr and

" WaRrDEN, JJ.), on the 17th of August 1866, reversed his dec-

ree, and declared that the proper period of limitation was that
prescribed in clause 15 of Section 1 of Aot XIV. of 1859

WARDEN and Gisss, J4.,in Sakhdrdm v. Mor Joshi (Spoci‘ﬂ
Appeal No. 166 of 1868) from the Konkan, decreed redemp-
tion, although more than twelve years had clapsed from the
day fixed for payment.

(a) 1 Bom, I C. Rep. 109,
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Special Appeal No. 75 of 1869 (Rdyji v. Pradhdn) men- 1872
tioned in the judgment given to-day in Shankarbhdi v, Krisuxaor

so s KEsHAV
Kasanbhdi, 1s another case to the same effeet.

.

In Special Appeal No. 456 of 1860 (Jivanji Blikdji v. sapanors. -
Himmatram Harirdn), the High Court (Sarcexr and Mar-
viLL, JJ.) upheld a decreé of Mr. Ayerst, Acting Assistans
J adge ot Hurat, to the same effect.

5

A still stronger case than any of the foregoing decisions
is that in . Special Appeal No. 229 of 1869 by Warden and
‘Lloyd, JJ., who reversed a decrec of Mr. Bosanquet, who

* had refused to permit a mortgagor to redeem land mortgaged
in 1844 for five years, with the usual clanse that in default
of payment within that time, the mortgage should become
a sale. Three years after the date of the mortgage the
mortgagee eniered into possession, and in 1850 the mort-
gagor had, in another suit brought by one -Atmdrim, iu
which the morigagor was defendant, stated that he had sold
the land in question here to the mortgagee. The mortgagor
bronght his suit for redemption in 1867. The High Court,
being of opinion that what the mortgagor had said in 1850
was said with reference to the law as then viewed by the
Sadr Addlat, and wag not any admission of an actual bond
Jide sale, held the mortgagor entitled to redeem.®  As to the
legal effect of what the plaintiff there had said in 1850, it is
unneeessary that, in the present cage, we should give aﬁy
opinion.

The question put to this Tull Bench, on the examination
of the recovds of the Court which we have made, seems
to be already closed by authovity. Tt has, however, been

~ contended oti'behalf of the defendant, the mortgagee, that
the last four cases are covollaries to the case of Ramji v.
Chinto (b) which has itself been Sei‘iously questioned on the

~authority of a recent decision of the Privy Council in an ap-

peal from Madras, and that if Rdmjiv. Clhinto fall, they must

fall with it.  No doubt that would be so; but, on reconsi-
; () 1Bom. I, C. Rep. 199. :

* Noteo—See FPalubh Bhuld v, Ramd Lukho (Special Appeal No, 386
of 1871.

11uc
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deration of Ramyi v. Clhinto in Special Appeal No. 608 of 1870
(Shankarbhai v. .Kasahbhdi) by Tall Coart, 16 hag been de-
termined, for the reason given in o judgment delivered
to-day, that the doctrine 'in Rdmji v. Chinto must he upheld
in this presidency. ‘
The principle on which Rduyi v. Chinto was decided being
ance & portyage olvays o mortyage (¢), namely, that the
gahién lahdn clanse or stipulation for sale, conditidnal on
default of payment within a fixed time, shall not be permitted
to operate as a sale, but that the property, which has been

-pledged in secarity for the debt, shall still continue to be

instrument is not o mortzage. If it be a morigage, it comes
within . Clause 15 of Scction 1 of Act XIV. of 1859 (which

apecially prescribes the time within which morteages shall
. fwhatel

be rodeemable) and is taken oub of the gencral clanse (12)
as to the period of limitation within which suits 1'olati11g to
immoveable property may be hrought. Until the arrival of
the period fixed for payment, the mortgagor, without the
consent of the mortgagee, cannot, in the absence of circum-
stances or language indicating a contrary intention, redeem
the mortgaged premises:  Salkhdrdm v. Vithw (d). ‘

The period, within which that right to redeem (m Eng-
land styled the equity of redemption) may be exercised, is,
by clanse 15 of Section 1 of Act XIV. of 1859, fixed, in the

case of moveable property, at thirty years, and in that of

- immoveable property, ab sixty years, from the time of the

_deposit, pawn, or mortgage, orif, in the meantime, an acknow-

~ledgment of the title of the depositor, pawner, or mortgagor,

or of his right of redemption, shall have been given in
Writ_ing signed by the depository, pawnee, or mortgagee, or.
some person claiming under him, from the date of such
acknowledgment in writing, ‘

~ That being thus specially fixed by express provision of
the Legislature, the Courts would legislate to the “contrary,
were they'to' fix twelve years from the time at which the
right to redeem cominenced, namely, the day fixed by the

() Newcount v, Bopkam, I, Vernon 7, (@) 2 Bom., I C. Rep. 225.
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mortgage for payment, as the period of limitation for suits to~ - 1872
redeem under such ciremmstances as those men‘moned in the Knisuxax

‘ KesHAV
guestion put. to us. . B

RA'vIx
On prineciple then, as well asupon (mnhouty, we hold our- SADASHIYV.

selves bound to answer the question veferred to this full
bench, “whether redemption is barrred by a mortgagee’s
possession for the period of twelve years after the date on
which, accordmg to the terms of the mortgage deed, the
mortgage is to be converted into a sale,” in the negative.

We remit this cause (with the above answer) to the Second
‘Division Bench for disposal.

NoTr.—On thesame day a similar answer was given to the same ques-
tion in.Special Appeal Nos. 86 of 1871 and 107 of 1871 referred to a full
bench. ' /

[Apprroate Crvir JURISDICTIOR. |
Special dppeal No. 438 of 1869, May 23

NARAYAN and others..,..covveneerinnos .. Appellants.
Satva’st and others .............. e ]’cy/ondenla.

Hindu law—Morlgage—Interest exceeding g z';icz/u.zlmDémdupa‘n——ﬂe‘r/,
V.of 1827 section 12,

choldmo to the ITindu law of démdupat interést exceeding the prin-
cipal sum lent caunot be recovered at any one time. .

Cases hearing upon the subject of ddmdupat, and how far and. when
that law is fxpphcablc 10 loans upon mortgage reviewed and considered.

HIS was a Special Appeal from the judement of the Joint
Judge at Puna.

The facts sufficiently appcar Irom the judgment of the
Court.

The Special Appeal was argued before Westrorr, C.J. and
Wusr, J.

Ganpatray Bhaskar, for the appellants,

Nhéantdram Nérdyan, for the respondents.

Our. ade, vulf.
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