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fusion might follow if any other Court were to assume the

- power of deciding whether or mnot the -assignee should be
allowed .to enforce the decree, as, were that the case, there
might be presented the anomaly of the Court which' made
the decree enforcing it in the name of the original plaintiff,

“and another Court enforcing it-on behalf and in the name of
the assignee. This Court concurs on this point, in the deci-
sion'of Bayley and Markby, 4., in Sheo Narayan Sing v.
Harbans Lall (), that the assignee of a decree should apply to
the Court which pronounced the decree for leave under Sec-
tion 208 to have his name substituted in lieu of that of the
plaimtiff. But this Court declines to express any opinion as
to there being an unlimited discretion on the part of the Conrt
which makes the decree to permit or refuse the application
of an assignee for such substitution.

This petition of appedl must (without this Court entering
into the merits of the case) stand dismissed with costs.

Appeal dismissed.

[ ArenrraTe CrviL JURISDICTION. |
Miscellancous Special Appeal No. 26 of 1871,

FRAMIT RUSTAMIT vovvivinnnvncns coenn. . Appellant.
Ratansia” Prsranst and another...... Respondents.
Procedure—Order recognizing assignment of Decree— Final Order—
Appeal—idssignee of Decree— Application for Execution,
An order made by a Court recognizing a person as the assignee of a
decree is  final order from which a regular appeal may be preferred.
A person claiming to De the assignee of a decree must apply for
recognition of his title to the Court which passed the decree, and not to
a Court to which such decree has been transmitted for execution.

THIS application was filed as a miscellaneous special appeal
from an order of W. H. Newnham, Judge of the District
of Strat, rejecting an appeal from an order made by the
First Class Subordinate Judge of Strat. The matter was
subsequently treated as a regular appeal.
' () 5 Beng, L. Rep. 497.
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An award between Bai J4iji and Frimji Rustamji in
favor of the former, bearing date the 80th Angnst 1867, was
registered on the 23rd of October 1867 in the Court of the
Principal §adr Amin of Ahmadabad. B&i J4iji, treating the
award so registered as a decree, got it transferred to the Court
of the Principal Sadr Amin of Stirat for execution, for which
heapplied on the 13th of November following. The Strat
Court accordingly levied an attachment upon the defendant’s
property. Whilst the property was under attachment, Béi
J4iji assigned his interest in the award to Ratanshd Pestanji
and Nasarvinji Pestanji. The attachment was subsequently
removed (the reasons for its removal did not appear), and the
assignees on the 29th August 1870 applied to the Court of
the Tirst Class Subordinate Judge of Strat, which had suc-
ceeded to the Court of the Principal Sadr Amfn, for execu-
tion. That Court, after making an inquiry into the genuine-
ness of the assignment, on tho 15th of February 1871 made
an order recognizing the assignment, and issued anotice to
the defendant calling upon him to show cause on the 4th of
April following why esecution should not proceed. . The
defendant did not appear as called upon, and the Subordinate

Judge ordered the execution to be issued.

From this order Frdmji Rustamji preferred an appeal to

‘the District Judge, who on the 18th of July 1871 held

that the amonnt in litigation between the parties being more
than Rs. 5,000, no appeal lay to him under Section 26 of

- the Bombay Civil Court’s Act.

On the 24th July 1871 the defendant, Framji, preferred a

memorandum of special appeal to the High Court, which was
registered the following day. ' '

On the 18th of December 1871, the case was set down for
hearing before Mrrvitn and Kemparnt, JJ.

Shéntdram Neérdyan, for the appellant.

Nandbhai Harvidds, for the respondents.

Néanabhar Haridds objected to the appeal beihg heard cn
the following grounds ;=
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"L—If this application is in the nature of a regular appeal,

no regular appeal lies, as the order appealed against was

" passed ex parte, and the only course for the appellant
to pursue is that laid down in Section 119 of the Code
of Civil Procedure.

IL—TIfan appeal does lie, 1t is beyond time, as it was pre-
sented on the 24th July 1871, and the orders appealed
against werc made on the 15th I'ebruary and 4th April
1871 ’

111.—No appeal lies to this Court.

Shantaram Narayan :—The appeal is not from an ex parte

decree. Our object in appealing was to set aside the recogni-
tion of the respondents as assignees.

Per Curtaxt :—If an appeal lies at all, it lies to this Court,
and Mr, Nédndbhéi will be heard as to whether an appeal lies,
and, if so, whether the assignee of a decroe is bound to apply
to the Court which passed the decree, or to the Court to
which such decree has been transferred.

- 17th January 1872, Nandbhdai Haridds :—No regular ap-
peal lies, The order of the Subordinate Judge recognizing

the assignment was merely an interlocutory order from which

no appeal can be preferred; and against the order of the
4th of April, by which execution was allowed to proceed,
there can be no appeal, as the defendant, thongh he had
_ notice to appear, failed to do so.

Shéntaram Nérayan :—~The order of the Subordinate Judge
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~of the 15th February was final, because it finally decided that -

the assignees should be recognized. = Till this day every thing
was unknown to the defendant. On the 15th a notice is issued
to him, simply because it happened that the decree had been
passed more than a year ago. If an assignment be recognized
in this way, it might happen that a satisfied decree might
be assigned and the judgment debtor would have to lie by
and allow himself o be harassed by proceedings taken by the
assignee. According to Sheo Narayan Sing v. Harbans Lall
(1) the agsignee must apply to the Court passing the decree.

l (a) & Beng, L. Lep. 497,
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Per Curiam :—When this case was last before ug we
decided that an appeal in this matter, if it lies at all, lies to
this Court under the provisions of Section 294 of the Code.
The decree, if such there were, was transferred to the Court
of a Subordinate Judge, First Class, and appeals from his
decrees in suits of a value above Rs. 5,000 lie to this Court.

It has been argued that there is no appeal against the
Subordinate Judge’s order of 15th February, because it is
merely an interlocutory order ; but it appears to us that, so far
as it recognized the respondents as lawful holders of the de-
cree, it was a final order. It wasan order passed after judicial
inquiry, though in the absence of the appellant ; and it was
merely owing to the accident that more than a year had
clapsed since the passing of the decrec that any mnotice to
show cause was served on the appellant and that execution did
not immediately issue. If an order for execution had been
made, the present appellant would have had a right to appeal
on the ground that the assignee had no locus standi in the
Court issuing the process, and that the orders had been made
without jurisdiction; and we think that he has the same 110’ht
unde1 the circumstances of the present case. '

As regards the merits of the appeal, we are of opinion that
the view taken by the Caleutta High Court in Sheo Narayan
Sing v. Harbans Lall (b) is correct, and that an assignee of
a decree must apply to the Court which passed the decree, and
not to the Court to which the decree has been transferred
for execution. Under this view the order of the First Class

- Subordinate Judge of Strat, dated 15th February 1871, as

well as the subsequent order of the 4th April, must be
annulled ag having been made without jurisdiction.

We do not decide whether there has been any thing like &
valid decree, or mer rely an award which requires a dem ee to
make it capable of cxocutwn

Orfler amnulled with costs on the vespondents.

() 5 Beng. L. Ticp. 497,
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