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Judge of Amalnair dispose of the application for exccution
according to law with reference to this judgment.

Ovdor cwcordingly;l.

[Insowvent Desrors’ Courr. )

In re N. D. COORLAWALLA.

Indion Insolvent Act, Secs. 47,50, and 60— Dersonal discharge under
Sec. 4T—Subsequent inguiry under Sec, 60— Evidence— Imprisonment of
Insolvent under Sec. 50. : ,

An insolvent, whose personal’ discharge has heen opposed ~under
Sec. 47 of the Indian Insolvent Act, can be again opposed by the same
creditor, and on the same grounds, when he ‘tpphcs for an absolute dis-
charge under Sec, 60,

The order made on the licaring of the petition under Sec. 47 of thé
Act can be used as evidence against the insolvent when applying for
his discharge under Sec. 60, provided that such order clearly states the
offences established against the insolvent. .

An insolvent by being punished under Sec. 50 of the Act does not ..
thereby cease to be liable in respect of such offences when he applies for
his discharge under the GOth Section.

The discharge under Sec. 60 of an insolvent who has already obtained
his ‘discharge under Sec. 47 is not as of course, but will depend upon the
general conduct of the insolvent hoth before and subsequent to his
obtaining his discharge under See. 47,

THE facts of this case appear fully in the judgment of the
Court.

The petition of the Insolvent, came on for hearing before.

" Gibbs, J., on the 20th of Docember 1871 and the 10th [of

January 1872.
Mazvivtt, for the opposing creditors.
The Insolvent in persom.
Curs adv. will.
(¢) Dick. 431 (d) 1 Ver. 90, 453, 460.
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21st Pebruary 1872, Gizes, J. :—The Insolvent in thiscase
_obtained an order for his discharge under Section 47 of the
 Insolvent Debtors’ Act on the 28rd July 1869 from the pre-
sent Chief Justice, then sitting as Commissioner in this Court,
such order directing that he (the Insolvent) should, under
Section 50, previously undergo two years’ imprisonment.
/The order runs as follows: “ Forasmuch as it appears to this
Hon' surable Court that the said Insolvent, Navroji Dhanjibhdi
Coorlawalla, has (1) frandulently, with intent of diminishing
the sum to be divided. among the creditors, made away with
and concealed a sum of rupees fifty thousand ; and (2) fraundu-
lently, with intent to conceal the state of his affairs ‘and to
defeat the objects of the said Act, purposely withheld the
production of a certain Guzerathi account book and certain re-

ceipts, respectively, relating to his affairs, subject to investiga-

tion under the said Act ; and (3) wilfully altered and falsified
a certain other book of account, namely, an English account
book, containing a register of boatloads of sand and smurum,
whereby he has brought himself within the meaning of the
fiftieth section of the Act, this Court doth adjudge that the
said Insolvent, Navroji Dhanjibhdi Coorlawalla, be Torth-
with taken into the custody of the gaoler of the Common
Gaol of Bombay by virtue of a. warrant under the seal of
this Honourable Court, and that the said Insolvent shall be
disch.arged from custody and entitled-to the benefit of the

said Act * * * s0soon asthesaid Insolvent, Navroji

Dhanjibhii Coorlawalla, shall have been in custody on the
criminal side of the said gaol for the périod of twenty-four
calendar months, to be computed from the date of this order.”
It appears that after being in prison for about ten months
he was"released by order of the Governor in Council on the
ground of ill-health. He now applies for a discharge in
the nature of a certificate under Section 60 of the Act.
This application is opposed, and Counsel having been heard
for the opposing creditor, and also the Insolvent, Tadjourned
the case for consideration. The questions raised were,
-whether (1) an insolvent, who had been opposed at the time
he applied for his personal discharge under Section 47, could
‘ be opposed by the same creditor on the ssme grounds on his
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application for a discharge in the nature of a certificate under

~ Section 60 ; (2) if he could, then whether the Court could

enter the decision of the Commissioner, sitting to adjudge
the discharge under Section 47, as evidence againgt the In-

solvent under Section 60, or whether fresh procecdings should -

not be taken ; and (3) whether, having been punished for
the offences of which he was found guilty in the inquiry -
under Section 47, he could still be held Hable for the (same
offences when the question was for a discharge under
Section 60. ' ‘

As regards the nature of the two. orders under Sections
47 and 60, respectively, I see no ground for altering the
opinion I expressed in the case of Pestanji and Bdalji -
Kaka (@), to the effect that the benefits derivable from the .
latter order were so great as to justify the Conrt, when

~deciding on the application, in considering the entire facts

connected with the Insolvent’s trading both before and since
his insolvency, and I therefore on this ground, aswell as on
a review of the procedure under the old Bankruptey law in
England, consider that the creditors have a right to bopposey

-the granting of this greater boon equally as to the former

and smaller benefit under . Section 47 and on the same
grounds. '

On the second question raised, I had doubts when the

“case wag argued, which required me to take time to consider. .

The case in 7e Phallips (b}, as shortly noticed in Shelford’s .
Practice, led mo at first to consider that a fresh inquiry might
be necessary ; but upon read'ing the full report of the case,
and further considering the law as then in force at home, and
the terms of the Insolvent Act for India, I have come to the

. determination that I may right]}.r use the order of the Chief

Justice as proof of what was found proved against the Tnsol-
vent. If the formal order had been too vague to show this,
I think T must then have taken the evidence de novo ; but on
this latter point I do not bind myself to :L'njr decision, as

there is no need for my so doing—the order on record. by .

(¢) 8 Bom, . C, Rep, 0. C,J, 37. (B) 20 Law Times, 15.
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Vthe Chief Justice bemg quite full and dlstmct as to the
charges esmbhshed against the Insolvent. :

- On the third poinit, T must also record my decision against
the Insolvent. The wording of the Act, to my mind, clearly
gives me equal power in dealing with an application under
Section 60 as under Section 47; ; the wmds of the former
section are, that the Court has. power to ‘make the rule
absalute, 1.¢., to grant the order, or “to dismiss such petition,
-or to adjourn the forther hearing thereof, or to make such
order therean as shall be just; and further, the Court can,
in granting it, limit its operation as to its effect on after-
acquired property.” Now, surely it could never have been
the intention of the Legislature to mean that if an insolvent
had been punished for fraudulent practices, he might, after
undergoing the punishment awarded, come and, as a right,
demand his discharge under Section 60. It is quite true
that the object of the Insolvent Act here, as the Bankruptcy
Act at home, is to enable traﬂers_ to start fair again; but, as

T stated more fully in the case of the Kéka Brothers, above

alluded to, it could not be intended to allow persons guilty of

practices and acts opposed to honest-dealings to have as fair

a start again as an honest, thongh unfortunate, trader. The
classification of certificates under the prowsmns of the former
Bankruptey Liaw at home has not been introduced into the
Indian Act, but the GOth section gives the Court ample

means to deal with such cases as the present; and I have
now, therefore, to consider what my duty is with regard to
the Tnsolvent. Should he be allowed a discharge at all ; or,
it allowed one, on what terms? I find from the recorded
decision of Sir M. Westropp, that the Insolvent was con-
sidered by him to have been guilty of the following
offences :—(1) Making away with and concealing Rs. 50,000 ;
(2) withholding receipt books and papers; (3) altering
and falsifying an account book. From inquiry, I learn that
since this order the Insolvent has not been near the Official

Assignee : he did not appeal against the Commissioner’s

decision, but he has not attempted to put matters.in a train
for the benefit of his creditors : the schedule filed with the
3Hc '
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present petition is simply a copy of that originally filed, and
which was held to be faulty and frandulent. I mention
this particularly, as insolvents here seem to think they will
get their discharge under Section 60 as a matter of course;
and that, after they have received their personal discharge
under Section 47, they have nothing more to do than apply
for the further benefits of the Act, that they may leave the
Official Assignee to do what he likes and what he can with-
out further assistance from them—a course very opposité to
what the Act requires, both in its spirit and its letter. I
consider that, in deciding this application, I must follow the
English cases. By the 5 &6 Vic,, c. 122, s. 38, which was
the law in England similar to our present Act here, it was
enacted that any bankrupt who shall be guilty of con-
cealing, altering, or falsifying any of his books or papers,
with the intent to defrand his creditors, or with the intent
to defeat the objects of the Bankruptey law, or who shall
have concealed any of his property, was not to be entitled to
a.certificate. The Insolvent has heén found guilty of con-
cealing, altering, and falsifying his accounts, and also of
concealing some of his property : it is clear, therefore, that he
could not have got a certificate under the Bankruptcy Act

at home. In the case of ew parte Knight ( ¢), Lord Justice
Turner, in upholding an order refusing a certificate, says :
¢There is nothing against which the Bankrupt Law points
more strongly than falsification of books. I think it wounld
be a highly dangerous thing to relax the law in such case as
this.”. In ew parte Dobson in re Strong (d), the same learned
Judge observes: ““ This Court has never failed to visit fraud
and falsehood with severe penalties’ ; and Lord Justice Knight
Bruce in the same case says: “In the present case the
bankrupt has been proved to have been guilty of wilful false-
hood as to the state of his affairs, to have been guilty of inten-
tional concealment of his goods for the purpose of defeating his
creditors, and to have committed other offences which the
gravity of those to which I have referred makes it needless
to mention. If we were to grant this man a certificate, we

(¢) 26 L, J. Bank, 57 () 25 L, J, Bank, 17
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should contradict our whole pracﬁce and everything we
have hitherto said or done in cases of this description.” A
certificate is not a matter of right, but of discretion. It is
true such must be exercised on Judl(}kll principles ; but those
principles mark the duty of attending to the public interests
~and. the claims of society, and I cannot hide from myself
the wholesale fraud of which the insolvent appears to have
been guilty, He was justly punished by this Court, butsoon
escaped its effects on the plea of ill-health. Had he suffered
the entire period of imprisonment that my predecessor award-
ed him, I should have hesitated to give him an order under
Section 60; but T have now no hesitation in refusing it to
him, as I think that his conduct before and since his insol-
vency is such as to bar his having a claim to start free once
wore as & merchant of this city. The application is rejected

und the Insolvent must pay the costs of the opposing
creditors.

[OrteiNaL Civiy JURISDICTION. |

Suit No, 718 of 1870.

Tre ADVOCATE GENERAL ......o........... Plaintif.
Farima” Sunta’N1 BEcay and another ... Defendants.

. Mukammadan law—\Vakf—Founder’s right to appoint manager—
Manager chosen from specified class—Akriba, meaning of term—TWife of
Jounder.

Although, according to Muhammadan law, the founder of a TWakf has
a -right to reserve the management of it to himself or to appoint some
one else thereto, yet when he has <pec1ﬁed the class from-amongst
which the manager is to be selected (e. g., from amongst his 1e1a,t10ns),
he cannot afterwards name a person ds manager not answering the
proper description.

After the death of the founder the right to nominate a manager of
the TWakf vests in the founder’s vakils -or executors, or the survivor of
them for the time being, ‘

Feb, 21
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