CASES

DECIDED IN THE

HIGH COURT OF BOMBAY,

[ArpeLLate Crvin JURISDICTION. |

Special Appeal No. 117 of 1871.

Laxsmursat, widow, and another ... Appellants.
 Harr bin Ra'var ... .o Respondent.

.E_‘;'ectmeﬂt Suit by Landlord— Failure to prove lease— General title—Cuse
put forward in plaint— Alternative case—Amendment of plaint.

‘Where a lessor sues to eject his tenant on the expiration of the latter’s

term, or for breach of the conditions of his lease, and fails to prove the lease,

he is not ordinarily at liberty in the same suit, ignoring the lease, to fall
back upon his general title as though he had notset up and failed to
prove the alleged lease.

A plaintiff must be limited to the case which he puts forward in his
- plaint, but lie may put forward an alternative case in his plaint from
the commencement, as the defendant then will know that he has more
than one case to micet, and will not be taken by surprise.

Where the plaintiff has not put forward an alterative case in the
plaint, he may have leave to amend his plaint and to state his case
co'rrectly therein, if the Court think that he has rested his claim upon
wrong grounds from misinformation, ignorance of law or fact, mistake
or misconstruction of documents.

HIS was a special - appeal from the decision of R. F.
Mactier, District Judge of Sitdra, in Regular Appeal
No. 127 of 1870, confirming the decree of the Subordinate
“Judge of Karar.
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The following are the facts of the casc:—

The plaintiffs; Lakshmib4i and Lakshuman, instituted this
suit on the 10th January 1867 in the Court of the Munsif
of Karir in the Satdra District. They alleged in the
plaint that they were the Indmddrs of the lands therein
described ; that the defendant, Ravji bin Bhiguji, was their
tenant under an agreement No. 8, dated the 20th June 1861 ;
and that he would neither pay rent nor vacate the lands, and
therefore prayed that the said defendant might be dire{i\t&cd
to deliver up possession of the lands and pay the rent due.

The defendant denied the exccution of the agreement
of June 1861, and set up two other agreements, Nos. 7 and 8,
dated respectively October 1848 and Junc 1852, passed by
him to Durgo Balvant, hushand of the fivst, and father of
the second plaintiff, and contended that, according to the '
terms of these documents, he had become a perpetual tenant
of the lands in question, liable only to a rental of Rs. 35 per
annum.

The Munsif found at first that the agreement No. 3 Was
proved, but on remand from the Court of Regular Appeal,

- he came to a different conclusion, and rejected the plaintiffs’

claim. The District Judge on a second appeal affirmed this
decree, he being also of opinion that the plaintiffs’ lease
No. 8 was not proved, and that the defendant’s leases,
Nos. 7 and 8, were proved.

A special appeal having been preferred and registered, it

* came on for hearing on the 14th August 1871 before Gisss

and Wxgst, JJ. o ‘

Shantaram Néarayan for the appellants.—The Lower Court:
dismissed the appellants’ claim solely upon the ground that
the agrecment No. 3 was mot proved; but, this being ane
action of ejectment, the Court ought to have determined
whether, apart from the agreement, the appellants’ title to
eject the respondent, or to recover rent from him, was not -
made out. In a case like this, the plaintiff should, I submit,
be permitted to fall back upon his general title when he fails

to prove his lease: S. A. No. 235 of 1864 (per Tucksr and
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:Gies, JJ), S. A. No. 140 of 1863 (per Arnouvip and
Forprs, JJ.), and S. A. No. 356 of 1866.

Bhairavnath Mangesh for the respondent :—The plaintiff’s
claim was based solely on Exhibit No. 3. He must stand
or fall by that alone. As he failed to prove the agreement,
the Lower Courts very properly threw out his claim. He
cannot shift the ground of his action—Narainee Dosee v.
NuAahzwy Mohonto (a) ; Mohendronath Mookeerjee, Overseer
(b} Mudhoosooddun Gossamee v. A. Hills (c).

Upon the above contention, the Court made the following
reference to the Full Bench on the 8th November 1871 :—

WEST, J.:—The Judge below has found that a lease set
. up by the plaintiff (No. 3) as that under which the defen-
dant had become his tenant is not proved. . He has further
found that the leases Nos. 7 and 8, produced by the defen-
dant, are proved. For the plaintiff, special appellant, it is now
urged that, notwithstanding his failure to establish No. 3, hig
suit, being one for ejectment, rested on his title generally,
and that he is entitled to fall back on the documents Nos. 7
and 8 if he pleases, and from them, taken with the other
evidence, -prove, if he can, that he is now entitled to eject the
defendant. The defendant (respondent), on the other hand,
contends that the suit having been expressly based on lease
No. 3, and an alleged violation of its conditions, the plaintiff
is not at liberty, now that he has failed in proving that docu-
ment, to take up a gromd of action differing from that
originally selected by himself ; and that, having been defeated

on that ground, he must bring another action if he wish.

to rely on any other.

In Special Appeal No. 235 of 1864, decided on the 8th
August 1864, the plaintiff had sued to recover possession of
a piece of land let by him to the defendant as his tenant.
The claim was thrown out by tlie Principal Sadr Amin,
whose decree was confirmed by the District Judge in regu-
lar appeal; but in special appeal these decisions were

.(@) Maish, Cale. Rep. 70 ; see also pp 47, 57, 236.
(%) 9 Cale. W. Rep: Civ. R: 206, (¢) 10 Zbud, 242,
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reversed on the ground stated by the learned J udges :—“The,

proved his right to recover possession of the land; and the
determination ‘of that issue depended on ascertaining the
point whether the plaintiff’s grandfather let the land to the-
defendant’s father as tenant, as alleged.” Here it would
seein that the view of the law taken by the Court was that
he, plaintiff, suing as landlord, ought to prove his demlse
and its expiration as under the English Law (d), thou! th a
direction is added that the Judge “should inquire di.d\
determine whether Bahirji (the plaintiff) has a proprietary
right to-the land, sub]ect to the payment of certain dues to
the temple

In Special Appeal No. 140 of 1863, dcuded on the 13th-
October 1863, it seems probable, though the precise ground
of the decision is not stated, that the judgment of the Court
proceeded on the ground that the plaintiff having failed, in
the opinion of the Assistant Judge, who tried the regular
appeal, to prove the tenancy he alleged, except in part, his
claim to eject the defendfmt musb fail, except as to that
part.

- In Special Appeal No. 856 of 1866, on the other hand, in
which the suit was to recover land alleged to have been let
to the defendant on condition that he should give it up on
demand,” the Court held that the District Judge, having
decided that the tenancy of defendant under plaintiff was
not proved, should have proceeded to determine—

(1) Whether plaintiff had estabhshed his omgmal pro-
prietary title to the land in dispute;

(2) If so, whether defendant had established adverse
possession as proprietor for more than twelve years; and,

- that this might be done, reversed the decree of the- District

Court and remanded the cause for re-trial.

In Special Appeal No. 111 of 1867, decided on the 28th
March 1867, a case very similar, as it would seem, in its

att h(d)d ?ole on EJectment, Pp. 893, 438; Roscoe on vadence, p. 621,
edn
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. essential features to the one with which wehave now to deal,
the late learned Chief Justice and Warden, J., reversed . the
decree of the Assistant Judge, who had thrown out the claim,
on finding that the agreement sued on was not proved, and
directed that the second issue should be tried, viz., whether
the ownership of the plaintiff was proved by other documents

in the case.

:jhe action of ejectment under the English Law is one of
a péeuliar nature.  Section 26 of the Code of Civil Proce-
‘ﬁre, requiring “the cause of action’ as well as the “relief
sought” to be set forth in' the plaint, seems to intend that
not only the right of the plaintiff, whether it arose from or
was independenﬂ of contract, should be set forth; but also
the particular violation of that right which, in his opinion,
entitles him to a remedy at the hands of the Court. This is
50 in other cases, and no distinction seems to be contemplated
between a suit for ejectment and any other suit. When,
therefore, the plaintiff has stated as his ‘ground of action a
particular breach of a contract of tenancy which has given
to him a right of re-entry, the defendant has denied the con-

tract or the breach complained of, and the issnes drawn upon

this footing have been accepted as sufficient by the parties,
it would seem that ¢ the determination of the cause,” to use
the words of Lord Westbury, “should be founded upon =
case either to be found in the pleadings or involved. in; or
consistent with, the case thereby made.” Thisis, I think, the
view generally acted on by the Lower Courts; but the plain-
iff is sometimes allowed to shift his ground, ag he seeks to
do here, in a way hardly consistent with the general system
of the Code of Civil Procedure. The matter is of practical
nnportance, and as the views held by the Division Courts
have not been uniform, I should wish to refer the question
to a Full Bench,—whethe! A, suing as landlord or lessor
to eject B as his tenant on the expiry of his term or for
breach of his contract, is at liberty to rely, as the ground of
his right, on a relation between him and B that has not
arisen out of the alleged contract ?

GipBs, J. :~1I have followed the precedents of the Court,
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some of which have been set out by my brother West; but I
have always had a-doubt in my own mind as to the propricty

of allowing the general question of title to be goneinto when

the lease, the document sued on, was found not proved.

I believe the practice took its rise in suits by Indmddrs
on verbal leases. - The Court comsiders that it would be
unfair to let the Indmddr suffer the loss of his Indm land,
simply because he could not prove a verbal lease, and| the
feeling, I will not say principle, which induced the Courb

"to rule in favour of the Indmddr appears to have been’

extended to other cases. I quite agree in thinking the matter
one deserving the consideration of a Full Court, and there-
fore agree in this reference.

Accordingly, the question proposed by the above refer-
ence was argued before a Full Bench, . consisting of Wes-
1rore, C.J., Gises, Lzo¥p, Mrrviiy, and Krmparr, JJ., on
the 5th February 1872,

" Shantdram Ndrdyan for the special apﬁellanb'.
Bhairavndth Mangesh for the special respondent.

Prr Curiam:—We are of opinion that in this case the
question referred must be answered in the negative. The
plaintiff has sued on a document which the Court below has
believed to be a forgery. The general rule is that a party
must be limited to the case which he puts forward in his

" plaint.  He may indeed, from the commencement of the

suit, put forward in his plaint an alternative case, and thus
the defendant will have notice that he has more than one case
to meet and will not be taken by surprise. Where the

plaintiff has not put forward an alternative case, he may

have leave to amend his plaint and to state his case therein
correctly, if the Court think that he has rested his claim
upon wrong grounds from misinformation, ignorance of law

or fact, mistake or misconstriction of documents. The

Court will then make such order as may to it seem just,
regarding the adjournment of the hearing and costs.. But, as
a general rule, a plaintiff must abide by his plaint. - The adop-
tion by the Courts of a general principle of decision other
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. than this Would'encourage perjury and forgery. Our view

1872,

‘is supported by the observations of Sir B. Peacock in La'xsmur.

Narinee Dassee v. Nurvolwry Mohonto, Marshall, Cale. R. 70,
- quoted in pp. 78, 79 of Broughton’s Civil Procedure Code,
4th edition, and other cases therc mentioned, and Govind
Ramchandra v. Shekh Almed (e).

[Avreriary OIvin JURISDICTION. |
Special Appeal No. 414 of 1871,

CrARU MopAN IsA'NA.................. Appellant.
Durrasm Dwa'RgA'............cevev .. Respondent.
Mesne Drofits—Interest on Mesne Profits.
In a snit for mesne profits (not being a suit for land and its mesne

profits) interest on mesne profits cannot be recovered.

HIS was a special appeal from the decision of B.T. Candy,
Acting Assistant Judge of Ahmadabad, amending the

~ decreoe of the Subordinate Judge of Dhanddka.

The facts appear from the judgment of the Court.
The appeal was heard by Westrore, C.J., and Lwoyp, J.,
on the 12th of February 1872. ; »
Dhirajldl  Mathurddds © (Government Pleader) for the
- appellant. : :
Nagindds Tulsidds for the respondent.
Cur. ady. vult,

Westroep, C.J.:—The defendant” Chaku’s grandfather,

- who was originally the owner of a field, mortgaged it in A.D.
1812 to Karsan Ranchhod and another. The plaintiff’s

father, Dwérkd, purchased the mortgagees’ interest and
became transferce of the mortgage on the 22nd August 1853,
but permitted the original mortgagees to remain in posses-
sion of the field. About the 4th of June 1859, the defen-
dant, Chaku, who had succeeded to the mortgagor’s interest
in the field, althongh aware of the transfer of the mortgage
‘to Dwérké, paid off the money due upon the mortgage to

*(¢) 5 Bom, H. C. Rep, A, C. J. 133,
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