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that Where the law requires a written record to be kept of a
trial, that record is the only proper evidence of the proceed-
~ing. This being so, parc_)l evidence of such a proceeding

is inadmissible (Taylor on Evidence, Sec. 370, p. 399). And

that this rule is-founded in reason is sufficiently evident
from this very case, since, for ought that the witnesses prove,
the inquiry in which the impugned statement was made may
have been a mere departmental investigation. The Assist-

ant Judge eontented himself with the assertion of a Chitnis

that the impugned statement was made by the accused on
the trial of Vindyak Divékar, and on this has founded a con-
viction without having the proceedings on that trial before
him. We think there should be a uniformity of practice
on this important point, and shall, accordingly, consider it
in chambers.

‘ Convistion and senfence reversed.

A B e

Rec. v. Yexgu Ba'rust’, KRISHNA bin P4’ XD, and
Tura’ra’s Kupa’RIL.

M'umczpal Commissioners—Subordinate Magisirates—Jurisdiction to try
. for breach of Municipal Rules—Act XXVI. of 1850—Municipal Rules
~ made ultra vires—Ultra vires docirine explained.

Municipal Commisioners appointed under Act XXVI. of 1850 have
not. by that Act, conferred upon them, nor are-they entitled to asswme,
judicial powers with reference to breaches of” Rules or Bye laws made by
them under that Aet.

Reg. v. Kalidgs Keval (a) approved and followed..

The authority to try offenders against such Rules or Bye-laws is vested
in the Magistrates of the country, and Subordinate as well as other Magis-
trates have jurisdiction to try such offenders.

Reg. v. Dharméyé valad. Sangiph approved (b).

Rules made under the above Act which purport to give the Managing
Committee of such Municipal Commissioners power to try offenders against
such Rules, or to levy fines upon them, are ultra vires and illegal. .

Rules of the Municipalities of Balsid, Strat, Malcolm Pet, and Ahmeda-
bad referred to and commented on. How far a yule partially wltra vires
and partially infre vires cax be enforced as to the latter portion, con-
sidered.

WO questions arose in this case: (1) Whether Act XX VI

of 1850 conferred upon Municipal Commissioners of
(o) 5 Bom, H. C. Rep., Cr. Ca. 10, (#) & 1id. 12,
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with reference to breaches of Rules or- Bye-Laws made /by
those Commissioners, under that “Act; and if not, (2) whe-
ther Subordinate as well as other Magistrates had authority
to try offenders against those Rules or Bye-Laws.

The above questions were, by Krmsart, J., referred for
the determination of a Full Bench, and were considered by a
Court consisting of Wesrrorr, C.J., and Gipes, MzuviLy,

Kreusarr, and Wesr, JJ.

The circumstances under which the questions arose suffi-

ciently appear in the judgment of the Court, which was, on
the 4th of October 1871, delivered by

Wastzorr, C. J.: —It appeared, in the District Magis-
trate’s monthly return, for June 1871, of cases tried by Magis-
trates F. P. in the District of S4tdra, that Yenku Bapuji,
Krishna bin Pindu, and Tukirdm bin Kedari were tried and
convicted by J. K. Spence, Magistrate F.P., for ¢ infrac-
tion of the Municipal Rules of Malcolm Pet, in that they con-
structed closed verandahs to their houses without the sanc-
tion of the Municipal Commissioners, and encroached on the
public roads ; Yenku Bépuji and Krishna bin Péndu having

-previously been made to remove similar verandahs—Sec. 7 of

Act XXV of 18507 ; for which offences Yenku Bépuji was
sentenced to pay a fine of Rs. 50, Krishna bin Pandu a fine
of Rs. 25, and Tukdrdm bin Kedéri a fine of Rs. 5, under
Sec. vi1., cl. B, Act XXVI. of 1850, and cl. 1, Sec. vir. of
the Rules of the Municipality of Malcolm Pet. The fines

were paid into court, and the accused were thereupon dis-
1
cuarged.‘

* Upon that case, as it appeared in the monthly retum, the

Registrar of the High Court, in the exelcr%e of his duty
made the following remark i—

“The recent ruling of the Court” (vide Criminal Referred

- Cases Nos. 60 and 61 of 1871 from Bals4d), “in which it was
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held that the enforcement of Act XXVI. of 1850 is a function
ofithe Commissioners appointed under the Act, except as to
- the levy of rates and penalties, might be communicated to
the District Magistrate, with a request that it may be acted
on 1in future iu his District, instead of the ruling in Reg V.
Kilidas Keval” {¢).

‘And Mr. J ustice Kemball directed that the question should
be referred to a Full Bench, there being two Iuhngs appa-
rently opposed to each other.

Since that reference was made, the District Magistrate of
Sdtdrd -has fornished us with a copy of the Rules of the
Municipality - of Malcolm Pet, framed under Act XXVL of

' 1850. Sec. v., CL 3, Art. 4, which enables the Municipal
Commissioners to prohibit encroachments on public roads by
the building of oflds, steps, verandahs, &c. jutting out beyond
the general line or level, includes within it such an offence as
that charged against the three persons accuséd in the present
case. Sec. vir, c¢l. 1 and 2 (approved by the Governor in
Council on the 9th of May 1871), are as follow :—

“8Bee. vit., Cl. 1.—Whoever breaks any of the Municipal Rules sanc-
tioned by Government, or disobeys any order made by the Municipal
Commissioners under authority of any such Rules, is liable, uuder Act
XXVI. of 1859, on convietion before a Magistrate having julisdiction, to

a fine not esceeding Rs. 50, or, in the case of contlnulng a nuisance, to a
fine not exceeding 5 Rs. for every day that such nuisance is continued.

% CL 2.—All such ﬁnes shall be leviable by distraint, and be credited to
the Municipal Fuads.”

The words “on conviction before a Magistraté” incl 1
clearly show that"a trial by a Magistrate, and a conviction
by him, are intended by that rule to take place before he

. issues any warrant to levy.

‘The principle on which the two Balsdd cases (above re-
ferred to by the Registrar as Nos. 60 and 61 of 1871) were
decided, being, that the Municipal Commissioners alone had,
under Act XXVI. of 1850, the right to adjudicate on the
lability to penalties and taxes—a decision opposed to that in
_Reg. v. Kalidas Keval, which proceeded upon the opposite

(¢) 5 Bom. H. C. Rep. 10.
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principle, namely, that the right to adjudicate lay with the
magistracy—we think it desirable to consider the groun(ié
of these decisions; and although the present case from
Malcolm Pet has not arisen upon any question as to taxes,

" yet, as the Balséd cases did so arise, we think it may be useful

to compare some of the municipal rules of Malcolm Pet, as
to taxes, with those of Balséd, Strat, and Ahmedabid on
the same subject. Sec.1r, cl 1, of the Malcolm Pet rules
provides what the taxes shall be. Cl. 2, that a bill for them
shall be presented to the person liable. - Cl 3, that if the
bill be not paid within two days after presentation, the

* managing committee may cause a notice of demand to be

served on the person liable, © and if such person shall not,
within twenty days from the service of such notice of demand,
pay the sum due, or show sufficient cause for non-payment of
the same, such snms, with all costs, may be levied by distress
and sale of property under a warrant from the Magistrate, as
provided in Sec. 12 of Act XXVI. of 1850.”” There is not in
that rule (ds in the Sfrat, Balsad, and Ahmedabad municipal
rules), in addition to the taxes and costs to be levied, any pen-
alty leviable for the non-payment of the taxes. Nor is there
any mention of a conviction before a Magistrate, or of a sum-
mons to be granted by him before he issues his warrant,
but there is a declaration that the warrant is to be issued
“ag provided in Section 12 of Act XXVI. of 1850.” Sec.
10 of that Act might also have been advantageously men-
tioned in that rule. In considering the Balsid rules we
shall deal with the question of the power of the Municipal

- Commissioners to reserve, for their own adjudication, alleged

breaches of the rules to pay municipal taxes. However, so
far as regards the above cl. 3 of Sec. 11. of the Malcolm Pet
rules, even assuining that the Commissioners intended by
it to reserve to themselves such right to adjudicate, their
subsequently made rule, Sec. viL, cl. 1, already quoted,
makes no exception of breaches of cl. 3, Sec. 11., and has
the effect of qualifying that rule; and of———propérly, as we
think—subjecting breaches. of it, as well as of any other of

the municipal rules of Malcolm Pet, to the adjudication of
the magistracy only: ‘
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In the two Balsdd cases mentioned in the note made by the
Registrar (No. 60 of 1871, Reg. v. Bdburav Bhiklo, and No,
61 of 1871, Reg. v. Lakhmé Bhagvdn and Dhadko Bhiklo),
the accused persons respectively had been tried and convict-
ed by a First Class Subordinate Magistrate of Balséd.for

breaches of Rule 29 of the Municipal Rules of Balsdd in at~
tempting to evade payment of municipal taxes, and were -

respectively fined one rapee.

Rules 28 and 29 of the Balsdd Municipality are precisely

the same as Rules 28 and 29~of the Strat Mumc]pahty, and

576 a8 follow —

“28. I* any person refuses to pay any tax legally due, the tax collec-
tor may detain a portion of his goads or property sufficient to cover the
© gmount, provided that immediate application for process wnder Sec. 10
of Aét XXVI.0of 1850 be made through the Secretary [of the Municipa-
lity] to a Magistrate having jurisdiction.

“99. Any person counvicted of evading, er attempting to evade, payment
of taxes, shall be liable to a penalty not exceeding Rs. 50 in addition to the
amount of the tax due from him. The Managing Committee shall impose
the. penalty at their discretion, after due investigation, and shall apply,
through their Secretary, to a Magistrate having Jurlsdlctlon, for its en-
forcement under Sec. 10 of Act XXVI. of 1850. They may award to the
informer a portion of the penalty not exceeding one-third.”

Those Rules 98 and 29 were, as regards Balsid, sanctioned
by Government on the 19th of September 1867 and as re-
gards Strat on the 11th of April 1867. '

Rule 28, so far as it purports to anthorise the detention of
goods or property by the fax collector, cannot be regarded
as valid, it being in excess of the remedies for the recovery
of taxes prescribed in Act’ XXVL of 1850, Secs. 10and 12.
The effect of inconsistency between bye-laws, and the Act or
Charter which -émpowers a company, corporation, or other
public body to make bye-laws, shall be discussed.presently.

Amended Rule 55 of the Balséd Municipal Rules was, on
the 9th of May 1871, sanctioned by Government in lieu of
the original rule bearing the same number. That amended
Rule 55 is as follows :—“ Whoever breaks any of the Muni-
cipal Rules sanctioned by Government, or disobeys any order
made by the Municipal Commissioners under the authority of
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any such rule, is liable, under Act XXVI. of 1850, on con-
viction before a Magistrate having jurisdiction, to a fine not
exceeding Rs. 50, or, in the case of continuing a nuisance, to
a fine not exceeding Rs. 5 for every day that such nuisance is
continued. All such fines are leviable by distraint under the
provisions of the aforesaid Act XXVI. of 1850, and on re-
alisation shall be credited to the Municipality.”

That rule contains no excéption of breaches of Rule 29,
but, on the contrary, omits an exception, which would have
included Rule 29, and was contained in the original Rule 55
of the Balsdd Rules. That original Rule 55 was precisely the.
same as Rule 55 of the Sdrat Rules. The careful omission
of this exception in the amended Rule 55 of the Balsdd Rules,
and the “general scope of ‘that rule, must be considered as
rescinding so much of Rule 29 as affects to reserve to the
managing committee of the municipality of Balsdd the right
of adjudication upon such breaches. The words “on convic-
tion  before a Magistrate,” in that amended Rule 55, show
that a trial by a Magistrate is-contemplated.

Whether Rule 29, unqualified ’by the amended Rule 55,
was a valid rule as it originally stood in the Balsdéd Rules, and
apparently still stands in the Sarat Rules, shall be presently

- considered.

Rule 55 of the Strat Rules, as it stands in our copy, is'as
follows +—

“55. Any disobedience of the orders of the Municipality under the
foregoing Rules shall, unless: otherwise specially provided therein, be
punished, on conviction before any Magistrate, by & fine not exceediag
Rs. 50, as provided in Act XXVIL. of 1850, and in case of continued dxs-
obedience by a fine not exceeding Rs. 5 for every day during which such
disobedience shall be wilfully continued. All such fines shall be levied as

. provided in Act IT. of 1839, and shall be credited to the Municipal Funds.”

The words ““ unless otherwise specially provided therein”

“have the effect of leaving Rule 29 of the Sdrat Rules

unaffected by this rule (55). Whether Rule 29 can be

maintained, remains, as already mentioned, for further con-
sideration. ‘ '

In the Rules of the Ahmedabdd Mummpahty we find
the following rule in Ch, II., relating to Taxes:—
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“XVII. Any person or persons convicted of evading, or attempting to
evade, payment of dues authorised to he levied in the city and suburbs
of Ahmedéb4d, shall be liable to a penalty not -exceeding fifty rupees, in

addition to the tax leviable according to the Schedule in Appendix B, -

All such fines shall be levied by distraint by the Managing Committee, and
eredited to the Municipal’ Fund, and the Managing Committee may, at
their discretion, reward the informer with any sum not exceeding one-
third of the amount of the fine imposed.” ‘

So far, at least, as that rule purports to empower the
managing committee themselves to levy fines, it is clearly
ultra vires and illegal, inasmuch as Act XXVI, of 1850 in
express words gives that power to a Magistrate. However,
i Ch. VIII., headed ¢ Penalties for infraction of Muni-
cipal Rules,” ape two rules, 52 and 53, which, in the copy of
the Ahmed4b4sd Rules now before us, appear to have been
subsequently inserted, and inasmuch as there is no saving
in Rule 52 of the breaches of the rules for payment of taxes,
that rule (52) would appear to rescind so much of Rule 17
as can be regarded as empowering the managing committee
either to adjudicate upon such breaches, or tolevy penalties,
and seems rightly to leave those duties to a Magistrate.

Rule LII. is—¢ Whoever breaks any of the Municipal
Rules sanctioned by Government, or disobeys-any order
made by the Municipal Commissioners under the authority
of any such rule, is liable, under Act XXVI. of 1850, on con-
viction before a Magistrate having jurisdiction, to a fine not
exceeding fifty rupees, and in the case of cohtinuing a nuj-
sance to a fine not exceeding five rupees for every day that
such nuisance is continued.” That rule.properly contem-’
plates a trial by a Magistrate.’

Rule LIIL. is—* All such fines are leviable by distraint

under the provisions of the aforesaid Act XXVI. of 1850,

and, on realisation, shall be credited to the Municipality.”

The District Magistrate, Mr. Hope, referred the two Bal-
sid cases, Nos. 60 and 61 of 1871, above mentioned, to the
High Court, under Sec. 434 of the Criminal Procedure Code,

as convictions which were illegal, because, he said, the Sub-

ordinate Magistra’lcé had no jurisdiction to try the case un-

der the said 29th rule, which restricts the power of inflicting
vui—7 ¢ ¢ . i
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fines to the managing committee, and leaves the enforcement
of them only to the Magistrate. And, upon that ground,

‘two of the Judges, who have considered the present case,

annulled the convictions, but their attention had not been
called to Reg.v. Kalidds Keval, nor was the amended Rule
55 (which I have stated to have been lately introduced into
the Balsdd Rules, and as apparently having had the effect of

- rescinding s0 much of Rule 29 as purported to reserve to

the managing committee any right to adjudicate upon alleged
breaches of that rule by evasion or attempts to evade the
payment of municipal taxes) submitted to them. '

The Registrar having suggested, as a consequence flowing
from the ruling in the two Balsdd cases, thatin the present
(Malcolm Pet) case the right of adjudication lay with the
Municipality, and not with the Magistrate, and that only the
ministerial duty of levying such penalty as the Municipality
might impose, in the event of a breach of the municipal rules,
was intrusted to a Magistrate, and my brother Kemball

_having referred that question to a Full Bench as the subject

of conflicting decisions of Division Courts, it has been consi-
dered by my brothers Gibbs, Melvill, Kemball, and West,"
and myself. ' : ‘

Reg v. Kilidas Keval was decided by Couch, C.J., and
Newton, J., after their attention had been fully directed
to Act XXVI. of 1850. | They annulled the conviction and
sentence in the case, which had been tried and disposed
of by the managing committee of the Ahmedibad municipal |
commission, on the ground that the committee had nos
any power by law to try and convict the accused person

{Kélidas Keval) of the offence (committing a nuisance),

inasmuch as ““ Secs. 6 and 7 of Act XXVI. of 1850 do not
authorise the giving to the managing committes the power

* of adjudicating in case of alleged breach of any rules therein

referred to, and Sec. 10 of the same Act has provided for the
recovery of fines by Magistrates.”

There certainly is 1ot any judicial authority, or power (by
making rules to that effect) to assume any judicial authority,
conferred in express terms, by Secs. 6 and 7 of Act XXVI,
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of 1850, upon the Municipal Commissioners. The only mode

by which the bestowal of such an authority upon the Muni-
‘cipal Commissioters could be contended for in argument,
would be by construing Sec. 10 as not conferring any judicial
authority upon the Magistrates, and as limiting their fanctions
under the Act to the ministerial process of levying the taxes

and penalties mentioned in that section, and by holding that -

" such a limitation rendered it necessary to imply, from the
somewhat vague language of Secs, 6 and 7, that the right to

try persons charged with breaches of the rules, which those

sections in express terms empower the Municipal Commis-
sioners to make, is, by those sections, vested in the Municipal
Commissioners.

By Sec. 6 it appeafs that the Commissioners (including .

the Magistrate) are appointed “ for putting. the Act in force,”
and are given authority “to prepare rules for more effec-
tnally accomplishing the purposes for which they are appoint-
ed, which rules, when approved by the Governor, or Governor

- in Council, §e., shall be of the same force within the said town
or suburb, until altered or rescinded, as hereinafter provided,
as if they were inserted tn this Act.” ’

‘Whether that power of making rules, although extensive,
would warrant the making of rules wholly unreasonable
in themselves, is perhaps doubtful. It certainly would not
warrant the making of rules inconsistent with the Act.
Ordinarily a corporation or company, whether authorised by
prescription, or by charter or statute, to make rules, or, as
they are more frequently styled, bye-laws, cannot make any
valid rules which are unreasonable in themselves: 2 Com.
Dig. “Bye-law,” (B. 1) (C. 6, 7); 8 Rep. 126; 11 Ibid.
54 bs Elwood v. Bullock (b). Whether a rule made under
Act XXVI of 1850 would be void on the ground of un-
reasonableness only, it is unnecessary for us now to decide.
But it is certain that a corporation, or company, or other
public body, whether created by Act of Parliament or by
Charter, has not any power of making bye-laws beyond
what is clearly given to it by the Act or Charter: Kivk:v.

() 6 Q. B. 383
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Nowill (¢); Bez v. Spencer (d) ; Rex v. Cutbush (¢) ; Rex v.
Breton (f); Dunston v. Imperial Gas Company (g) ; Reg. v.
Wood () ; Dearden v. Townsend (3) ; Waite v. Local Board
of Health (j); and such rules or bye-laws, if inconsisfent_
with the provisions, either express or implied, of the Charter
or Statute, would be void as being ultra vires, although sanc-
tioned by the Executive Government. In Blwood v. Bullock
(k), a bye-law, which was deemed to be wholly unreasonable, '
was, by the Court of Queen’s Bench in 1844, held to be
void, although duly published and notified to a Secretary
of State under the Stat. 5 & 6 Wm. IV, c. 76, s. 90, and
not disallowed .by him. The bye-law had been made by
the corporation of Bury St. Edmunds, by virtue of a charter
and of the said statute, of which the 90th section empow-
ered that corporation (amongst others) to make bye-laws for
the good rule and government of the borough, and for
the prevention of nuisances, and to appoint fines, and pro-
vided “ that no such bye-law shall be of any force until
the expiration of forty days after the same, or a copy there-

of, shall have been sent, sealed with the seal of the said

borough, to one of His Majesty’s Principal Secretaries of
State, and shall have been affixed on the outer door of the.
Town Hall or,” &ec.; “and if, ab any time within the said
period of forty days, His Majesty, with the advice of his
Council, shall disallow the same bye-law, or any part thereof,
such bye-law, or the part thereof disallowed, shall not come
into operation;” and Sec. 91 enacted ““that all the provi-
sions hereinafter contained relative to offences against this
Act, * punishable upon summary conviction, shall be taken
to apply to all offences committed in breach of any bye-law
or regulation, made by virtue of this Act.” On this point
of sanction, The Stationers’ Company v. Salisbury (1) may be

{¢) 1 T.R. 118, 124. (d) 3 Burr. 1827, 1837, 1838, 1839,
() 4 Burr. 2204, 2207, 2208. (f) Ibid. 2260, 2267.
(9) 3B.& Ad. 125, -
(#) 5 El. & Bl 49 8. C.nom. Reg. v. Rose ; 1 Jur,, N.8,,802; 24 L. J,
M. C. 130. '
() L.R.1,Q. B.10. (j)L.R.3,Q.B.6. (k)6 Q. B. 383
: (?) Combérbach 221. .
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: advantégeously referred to. I shall presently advert more -

fully to that case.

) As an unmistakeable instance in which a rule or bye-law,
purporting to be made under Act XXVI. of 1850, would be
ultra vives, let, us suppose a rule that any person throwing
rubbish into the streets should be fined Rs. 100 ; that would
be opposed to Sec. vir., cl. 5, which limits the highest allow-
able range of the penalty to Rs. 50, and would, therefore, be
a void rule. The degree of repugnance could not alter the
case; provided theé rule were repugnant to the Act to any
extent, the rule would, to that extent at least, be 'void, and,
as we shall presently show, if indivisible, would be totaly
void. :

Sec. 7 of Act XXVI. of 1850 enacts that “The Rules to .

be prepared by the said Commissioners shall provide, among

other things, for those following, that is to say.” Then

. follow five subjects as to which rules should be made: the
1st relating to the appointment of officers, &o. ; the 2ud to
the raising of money by taxation for the purposes of the Act,
and its due application when raised ; 8rdly, “the manner
in which from time to time the Rules in force are to be

“amended or rescinded, and new rules are to be mads, with
the approval, in every case, of the Governor, or Governor in
Counecil,” &c. 4¢hly—“The definition and prohibition of
nuisances within the town or suburb.” 5thly—<The im-
position of reasonable penalties for breach of any rule made
by the Commissioners, not exceeding fifty rupees, or, in the
case of continuing nuisance, not exceeding five rupees for
every day that such nuisance is continued.”

The contention against the Municipality on the present
question would be, that primé facie the 5th clause of Sec. viL
means, not that the Commissioners should adjudicate whether
or not any particular individual had violated their rules, but
should fix (within certain specified limits) reasonable penal-
ties to be inflicted generally for breaches of their rules, or
for continuing nuisances, according to the gravity of such
breaches or continuing nuisances respectively.
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Thus, it would seem that the power to make rules for the
imposition of such penalties is, when standing by itseif,
merely a power to make a general tariff of penalties for
breaches of the bye-laws, and not a power to adjudicate, or.

" even to determine who - shall adjudicate, that any person in .

particular has committed such a breach. Most probably the
learned Judges who decided Reg. v. Kdlidas Keval were of
opinion that if the Legislature intended to confer a judicial
power upon the Municipal Commissioners, it should have
done so in clear terms, and not left such an intention to be
laboriously spelt out of the various parts of the Act. For or-
dinarily, and in the absence of any special remedy given by
the Act or Charter constituting the corporation, or board,
or company, or of a prescriptive authority in the corpo-
ration, the only remedy whereby a. penalty affixed to a
breach of a byelaw can be recovered is by action of
debt; and it may not be levied by imprisonment, or dis-
tress and sale: Com. Dig., Byelaw (D. 1), (D. 2), (E. 1), .
(E. 2); 8 Rep. 127 b ; 1 Rolle Ab. 867 (5); Adley v. Reeves 4
(m), where Lord Ellenborough, C. J., says: “A bye-law
giving a remedy by distress for the recovery of the penalty
would be bad;” and again: ¢It is true, undoubtedly, that
if the law give a power of inflicting a penalty, where it
gives the end, it also gives the means of attaining it by
action, but it does not give any extraordinary means ;”
and, speaking of the bye-law in that case, he said : It cer-
tainly is a bye-law not authorised by any usage stated in the
case.” Le Blanc, J., said: “If the usdge only authorises
the infliction of a penalty and stops there, I am not aware of
any case which shows that a bye-law may go furtherthan the
common-law mode of recovering it by action.” Hence it was
that, in order to give a more summary and less expensive
mode than a civil action for the recovery, as well of taxes, as
of penalties in respect of breaches of the rules or'bye-la,ws to
be made by the Municipal Commissioners under Act XXVI.
of 1850, some such enactment as its 10th section became

(m) 2 M. & 8. 53,60,61. Seealso, as to action of debt for a penalty

under a bye-law, 1 Bos. & P. 89, 98; 2 Wils. R. 266 ; 3 Ibid. 155; Willes
R. 384,



CROWN CASES.

- necessary. That section is as follows :—“10. The powers of
Act IL. of 1839 for the recovery of fines shall be applied for
the recovery of all arrears of taxes and penalties under this
Act ; and every Magistrate shall put in force the powers of
the said Act II. of 1839 for that purpbse, whenever thereunto
required by the Commissioners, or any of their officersdeputed
by them, for the purposes of enforcing payment of arrears of
taxes imposed under this Act.”” Act II. of 1839, which has
-been repealed by Act XVIL. of 1862, but still subsists for the
purposes of Act XX VI, of 1850 (), enacted (Sec. 1) that “in
all cases of fines by which offenders are or may be punishable
by any Magistrate, according to the provisions of any Act
heretofore passed, or which shall hereafter be passed, by the
Governor General of India in Council, it shall be lawful, in
case of non-payment, if no other means for enforcing the pay-
ment are or shall be provided, for the Magistrate, by warrant
under his hand, to levy the amount of such fine by distress
. and sale of the goods and chattels of the offender which may
be found within his jurisdiction,” and, in default of such pro-
perty, by imprisonment. And the 3rd section enacted ““ that
in all cases in which offenders are or may be punishable by
fine before a Magistrate according to the provisions ofany Act
heretofore passed, or which shall hereafter be pussed, by the
Governor General of India in Council, it shall be lawful for
the Magistrate, and he is hereby required, to receive proof of
the commission of the offence upon oath, or upon -solemn
affirmation in cases where 2 solemn affirmation is receivable
by law instead of an oath,” the glossarial section (4)
defining the terms ¢ fine” and ¢ fines” as including all
It is clear that, so far
as Act II. of 1839 is concerned, the hearing and convic-
tion by the Magistrate were to precede the fine. But the

“penalties” and  forfeitures.”

contention for the municipality would be that Sec. 10 of
Act XXVI. of 1850 adopts only so much of Act II. of 1839
as is ministerial, namely, the issuing of the warrant of dis-
tress and sale, or of imprisonment in default of goods and

¢ (n) So decided in re Motee Gokal, 3rd October 1866——ude 1 Wcst S
Acts, note on See. 10 of Act XX VI of 1850. .
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chattels ; and that the powers of Act II. of 1839 for‘ the

of taxes and penalties “under Act XXVI, of 1850,” shows
that this is the right construction, as well by the use of the ,
word recovery as by coupling “taxes” with * penaltics ’—
an argument which, it may be said, is fortified by the fur-
ther direction that the Magistrate shall put in force the
powers of Act IL of 1839 “for that purpose,” namely, the
recovery of all arrears of taxes and penalties, “whenevor
thereunto required by the Commissioners, or dny of their
officers deputed by them for the purposes of enforcing pay-
ment of arrears of taxes imposed under this Act” (XXVI. of
1850). DBut as to this last argument it should be observed
that the words  whenever thereunto required by the Com-
missioners or their officers,” &c., must not be taken in a
sense too large, or opposed to 'common right. We should
hegitate to assert that they mean more than whenever
thereunto lawfully and properly required by,” &c. It is
difficult to see why, if the Municipality was intrusted by the
Legislature with the power of adjudication, it should not have
been likewise intrusted with authority to carry into effect its
decisions, or why the cumbrous process of sending the Com-
missioners or their officers to a Magistrate for his warrant, as
to theissuing of whichhe would be a mere automaton, should
have been resorted to. Why should the intervention of the
Magistrate be required, if he were to be powerless to check
illegality or oppression, or to inquire into the justice of the
demand for taxes or the liability to penalties, and if the
right to adjudicate upon both were to be surrendered to the
interested Municipality ?  Admitting in these respects the
supremacy of the Legislature (1 Kent Com. 502, 10th ed.),

_ yet such an intention it seems unreasonable, without clear; un-

ambiguous, and convincing language on its part, to attribute
to it, and it would be most unusual for any Legislature to
adopt such a course, and for courts of justice fo assume that
it intended to do so. Theauthorities to which we shall next
advert show how persistently courts of justice have shunned
any such assumption, even as regards the levy of taxes, and
that @ fortiori have they done so asregards the levy of penal-
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ties. Those decisions ave founded not upon any technical
doctrine connected with ancient corporations, but upon two
general rules, old mdeed but which we hope may never be-
come obsolete in British territory, either in the East or in
the West, namely, (1) that no man nor body politic shall be the
judge in his or their own cause, and (2) that 1o man shall
suffer either in purse or person without an opportunity . of
being heard.

It should be noted ‘that Secs. 10 and 12 of Act XXVI.
of 1850 do not contain any prohibition to the Magistrate’s
proceeding in the usual way before granting a.warrant of
distress; and the existence of such a provision as that in
Sec. 3 of Act II. of 1839, which expressly requires a Ma-~
gistrate, acting under that and subsequent Acts, to inves-
tigate cases before he grants warrants, doubled the necessity.
on the part of the Legislature to speak explicitly in Act
XXVI. of 1850 when referring in it for the powers of the
Magistrate to Act IL. of 1839, if intending to discard a pro-
vision so important and so just as Sec. 3.

Independently even of express legislation to that effect

it is a general rule of English law that where a Magistiate
grants a warrant in the nature of execution, he is bound
first to summon and hear the party agalnst whom it is sought,’

" nnless the statute, under which he acts, renders it perfectly
clear that his function is ministerial only, or in some other
manner dispenses with the summons and hearing.

In Rew v. Benn (0), which was an application for a man-
damus against two justices of the peace for the county of
Cumbex_'land, to compel them to grant warrants of distress
t8 levy poor-rate, which the justices refused to grant, because
no previous summonses had been sued out from them, the
Court of King’s Bench refused to grant any such mandamus.
Lord Kenyon, C.J., said: “The payment of the poor-rate,
unless it be set aside, must be enforced ;and if the magistrates
wlll not issue a summons to the person who refuses to pay
the rate, this court will grant a mandamus to compel them
to do it ; but a summons must precede a warrant of distress,

. . {0) 6T.R.198,
vii.—8cc¢ ’
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which is in the nature of an execution. On the saummqns,
the party may show a sufficient reason to the magistrates
why the warrant should not issue, as for instance that he had
already paid the assessment to one of the parish officers,
who has not acconnted for it. But it is an invariable maxim
in our law that no man shall be punished before he has had
an opportunity of being heard : whereas if a warrant of -
distress were to be issued without any previous summons, ‘
the party would have no opportunity of showing cause
‘why the exccution should not issue against him.”  And in
Harper v. Carr (p), (which was an action of trespass against
a churchwarden for taking the anchor of a ship asa dis-
tress for non-payment of a poor-rate under a warrant of
magistrates, and in which action it was held that the magis-
trates ought to be co-defendants with the churchwarden,
and that the granting of their warrant was a jndicial, and
not a ministerial act), Lord Kenyon, C. J., in" referring to

“an argument ab the bar that justicos of the peace’act minis-

terially in granting a warrant of distress for non-payment
of a poor-rate, in the same manner as when they allow a
rate, said (¢): “I think that the case of allowing a poor-
rate is the single instance in Wh1ch the justices act minis-
terially ; but there the allowance alone does not put the
rate into a state to be enforced, for it is still open to an
appeal by any person who thinks himself aggrieved. Bub

‘in the instance of granting a warrant of distress, the justices

exercise a discretion, after inquiring into the circumstances
of the case. It is an essential rule in the administration
of justice, that no man shall be punished without being
heard in his defence; the party must be summoned be-
fore a warrant of distress is granted, as we decided in
Rex v. DBenn; and on that summons many circnmstances
may appear to show that a warrant of distress ought not to
be granted.” In Rew v. Hughes and others (justices of the

borough of Stafford), Patteson, J., said () : “ How does

this case differ from that of a distress for a poor-rate ? There
the justices have nothing to do with making the rate, and

(p) 7T.R.270,275. () [bid.p. 275. (r) 3 Ad. & E. 430.
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. 1o, control .over it; and the clause in Statute 43 Eliz., ¢. 2,
s. 4,* empowering them to distrain, makes no mention of a
summons. Yet it has been repeatedly held that a sum-
mons must issue before the warrant of distress for a poor-

rate.” Counsel replied : “ Here a tribunal (that of the com-

missioners) is expressly constituted for the purpose of
hearing any complaint against the assessment.” . Patteson,
J.: ““In the other case (that of poor-rate) the sessions are
sach a tribunal.”  Counsel: “ Here the enactments are such
that the commissioners and magistrates form as it were
branches of one court, Themagistrates have no discretionary
power as to granting a warrant., The Act, indeed, would be
nugatory. if they might take the rate into consideration
when called upon to grant a warrant.” Patteson, J.: “The
defendant might insist on many things independent of the
propriety of the rate ; for instance, that it had never been
demanded of him.” That dialogue in Eex v. Iughes bears
very strongly upon the present case. flex v. Hughes (s) arose
upon a local Act of Parliament empowering commissioners
to make paving and lighting rates, and to hear and re-
leve parties complaining of such rates. The Act also gave
an appeal from the commissioners -to the sessions. And
it provided that on non-payment of rates for seven days after
personal demand, it should be lawful for certain justices,
upon proof on oath of such demand and non-payment, to issuc
a distress warrant. Tho justices being applied to for such a
warrant on sworn information, stating the making of the
rate, and that it was demanded and not paid, refused to grant
the warrant without having the alleged defanlter summoned
before them. The court refused a mandamus to compel the
justiccs to issuc a warrant without summoning the alleged
" defaulter, and fuﬂh(ﬁ' Leld that even if the det authovised the
* The words of that cnactment are: Tt shall be lawful, as well for
the present as subsequent churchwardens and overseers, or any of them,
by warrant from any two such justices of the peace as aforesaid, toe
levy as well the said snms of money, and all arrearages, of every one that
shall refusc to contribute acéording as they shall be asscssed, by distress
and sale of the offender’s goods,” &e. Then followed a power to commit

in default of distress.

(s) 3 Ad & L. 425,
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Justices to grant a warrant without summons, they nevertheloss -
acted rightly in not so granting ©t. Lord Denman, C.J., in
that case, after referring to the ruling on the Stat. 48 Eliz.,
¢. 2, that & summons must issue before warrant of distress:
for poor-rate, said: “Why should ‘we suppose that the
Legislature intended any different mode of proceeding under.
the present Act. Nothing can be more unreasonable than
the course here "proposed; and unmless it were expressly
directed by Act of Parliament, T should think that magis-
trates ought not to proceed to the arbitrary act of issuing
a warrant without calling upon the party to show whether
he had, or had not, in fact, paid the rate, or why it had not
been paid. In my opinion, the magistrates in the case
have done themselves honour by refusing so to proceed.”
Littledale, J., and Williams, J., concurred, as did also Patbe-
son, J., who in giving his judgment said : “It is not neces-
sary to the construction we are giving the statute to say
that the justices are invested with a power over the rate;
nor are they. The whole object of the summons would be,

_ that the party might bo heard to show cause why he should

not pay the rate. At all events the Aet does not compel the
justices to issue o warrant without calling the party before
them.” A still stronger case than Rew v. Hughes is thab
of Painter v. The Liverpool Gas Company (t). The statute
establishing the defendants’ company enacted that if any
person should refuse or neglect, for ten days after demand,
to pay any rent due from him to the company for the supply
of gas, such rent should be recovered by the company or
their clerk, by warrant of any justice of the peace for the -

-town, &c., and it should be lawful for the company, or their

clerk, or any person acting under their authority, . with such
warrant, to levy the sum so due by distress and sale of the
goods of the party so meglecting or refusing to pay, or the
same might be recovered by action,” &e. In an action of
strover brought against the company by .a party distrained
upon, it was held that a warrant so issued by a justice, without

- previously summoning and hearing the party to be distraincd

() 3 Ad. & L. 433,
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upon, was illegal, though a summons and hearing were not
In terms required by the Act. The company endeavoured
to justify under that warrant, and stated that it was issued

upon the complaint of their collector, and that he, by virtue

of it, and under their authority, seized the plaintiff’s goods
for the purpose of levying a sum owing by him to them,
and duly demanded according to the Act. The court, how-
ever, held that the warrant, although it would have protected
the clerk or an officer, was no justification to the company,
they not having acted in obedience to it, but put it in force

as parties. The court then expressed their approbation of

the doctrine of Lord Kenyon, C.J., in Rey v. Benn and
Harpér v, Carr. littledale, J., in particular, said: “The
warrant here is in the nature of an execution ; and both
upon the principle stated in Rex v. Benn, and in common
justice, such process ought not to issue without a hearing of
the party :”” and Williams, J. : ““I never heard the proposition
doubted that a party is not to suffer in person or in purse
without an opportunity of being heard.”

In the Rules of all four of the municipalities (Balséd, Sdrat,
Malcolm Pet, and Ahmed4b4d), the fines are directed to be
credited tothose municipalities respectively. In adjudicating
upon the liability of particular individuals to those fines, as
well as to the taxes, those municipalities. would be adjudi-
cating in their own cause. How completely hostile the law
is to allowing a municipality to decide upon questions in
which it is interested, is shown by Hesketh v. Braddock (v), in
. which a bye-law of the corporation of Chester that none but
freemen of the city of Chester shall keep shop within it, and
which confined the action of debt, to be brought by the city
treasurer for recovery of the pénalty, to the Portmote Court,
" where none but tlie sheriff or coroner (who must be free-

men) can array a jury, was held to be a void bye-law.
Lord Mansfield said: ¢“The minuteness of, the interest
won’t relax the objection. For the degrees of influence
can’t be measured ; no line can be drawn, but that of a total
exclusion of all degrees whatsoever.” ‘

(%) 8 Burr. 1847,
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The principle which prevailed in that case was also lajd
down in the strongest possible manner in Day v. Savadge
{v); and see 1 Rolle Ab. 867, pl. 7. The case of The-
Stationers’ Company v. Salisbury (w) was an action of debt:
for a penalty upon a bye-law of the company *that the:
master, wardens, and assistants, or major part of them,

 should from time to time elect such members as they think

fit into the livery, and if any person so elected refuse to-
accept the same office, &c. without a reasonable excuse, to
be approved by the court of assistants, that the person so
refusing should forfeit £40.” The declaration recited the
bye-law, averred the election of the defendant by the lLivery,
his refusal to accept the office, per quod actio accrevit, &o.,
and that he had no reasonable excuse. The defendant
demurred, because, as was argued for him by Northey, (1)
the bye-law was bad, as making the company the judges

- of the reasonableness of the excuse; for which he cited 1

Rolle Ab. 864, pl. 7; and Dr. Bonham’s Case (z).  (2)
Even if the bye-law werc good, there was no good breach
of it assigned, as it was not shown that he had been sum-
moned by the company to show cause why the penalty

_ should not be inflicted. Sir Bartholomew Shower, for the

company, argucd (énfer alia) that, the defendant having
demurred, the averment, that he had no reasonable excuse, -
must be taken to be true, and that the bye-law was good.
Holt, C. J., said: “ Here the cause of excuse is to be ap-
proved by them (the court of assistants), so that if it were
reasonable and not approved, the party would be without
remedy ; and wo. cannot herc reject that part; where a
parcel of bye-laws come before us together, some' good
and some bad, thoy may be severed; but not so where
the sense is entire, as in this case” Sir B. Shower:
“Suppose it were, upon duc proof, to be allowed by a
certain officer, surc that werd good.” Holt, C. J.: “ I doubt

(v} IIob. R. 85, 87.
(w) Comberbach 221.—Sec also Clarke v. Tucket, 2 Ventris 182 ;

-8, C. 3 Levinz 281.

(®) 8 Rep. 114 ¢ ; and see Fraser’s note (¢) at p. 118 « (375).
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that.” Sir B. Shower: ¢ This bye-law .was signed by the _

Lord Chancellor Finch.” Per Curiam: ¢ ’Tis never the
better for that, for that is done of course. So we used
'to do in the Circuits (y); bubt if the orders (bye-laws)
be not good, let the parties look to that at their peril.”
The Reporter mentions that “the court inclined for the

defendant’” upon both points, but recommended a reference

of the dispute to the Lord Mayor.

We are not aware that there is any good reason for

expecting a greater degree of impartiality from a Mofussil -

Municipality than from an English Municipality or other

public body, so as to warrant any supposition that the Indian

Legislature intended to lay down a rule for India different
from that which prevails in England.

Of the numerous instances in which the same rule has
been applied to individuals, and that neither the Judge

- himself may décid_e his own cause nor even his deputy,

it is sufficient to refer to Dimes v. The Grand Junction
Canal (z), where a decision of Lord Chancellor Cottenham
was set aside on the ground. that he was interested ; and
to The O'Lty of London v. Wood (x), and The Mayor of
Herefor d’s Case (D).

For these reasons we think that we ought to abide by
the principle of the decision in Reg.v. Kdlidas Keval (c), thab
the Legislature has not, by Act XXVI. of 1850, conferred

upon or authorised municipalities to assume judicial powers ;

but even if the‘poin’t could be regarded as doubtful, we .

think that the rule stare decisis is here properly applicable.
That case has not only been followed here, but. was not,
- when decided, new doctrine. This appears from Reg. v.
Malharji (d), in which the same Judges who afterwards de-
cided Reg. v. Kalidas Keval, though holding that under the
Criminal Procedure Code, as it then (November 1866) stood,
a Subordinate Magistrate had - not jurisdiction fo try an

() See 1 Rolle Ab. 363. (2) 3 Ho. of Lds. 759.
(a) 12 Mod. Rep. 669, .686; 1 Salk. 397. () 1 Solk. 396.
(¢) 5 Bom, H. C. Rep., Cr. Ca. 10. - (d) 3 Ibid. 36.
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offender against one of the rules of the Municipality of
Puané, made under Act XXVI. of 1850, Sec. vz, cl. 5,
stated their opinion to be that -a Full Power Magistrate
would have had jurisdiction to try him. And, since Act:

. VIII. of 1869, amending the Criminal Procedure Code, was

passed, it has been held by Lloyd and Kemball, JJ., that a
Subordinate Magistrate may try an offender against rules

" made by a Municipality (Egatpur4) under Act XXVI. of 1850,

Sec. 7— Reg. v. Dharmayé valad Sangdpé (¢)—inasmuch as

the last part of the Schedule to Act VIIL. of 1869, headed

“ Offerices against other laws,” empowers “any Magistrate”
to try such offences ¢ if punishable with fine only,-or with
imprisonment for less than one year,” the court being of
opinion that, as the explanatory note No. 7 at the bhead of
that schedule, namely,  The last part of this schedule,
headed ¢ Offences against other laws,” shall not be taken to
alter or affect any special provision, -contained in such
laws, regardmg the procedure to be followed in the case of
offences made punishable thereby,” related only to procedure,
and not to Jumsdmbwn, it did nob prohibit the cognisance of
such cases by Subordinate Magistrates, provided that the
offence be punishable by fine only, or with imprisonment for
less than one year. We agree with our brothers Lloyd and
Kemball in thinking that the amended Schedule C.P. C.
gives jurisdiction to Subordinate Magistrates to punish
breaches of Municipal Rules. The exception in Sec. 21 of
the Criminal Procedure Code, of ¢ offences which are byany
such law made punishable by some other authority therein
specially mentioned,” has not been overlooked by us. The

‘case of Reg. v. Hirda Jivd (f), decided upon Reg. XXI.

of 1827, Sec. 7, wherein the Zilli Magistrate is specially
designated, and other Magistrates impliedly excluded, is
an instance of such an exception. But the phrase used in
Act XXVI. of 1850, Sec. 10, is  every Magistrate ;”’ and
we do not feel compelled to resort to the definition in

‘Act II. of 1839, Sec. 4, to narrow the scope of that phrase,

which is'in itself sufficiently wide to mclude “any Magis-

(¢} 8Bom. H.C. Rep, Cr. Ca. 12, * (f) 7 Ibid. 59.
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trate” within the meaning of the last palt of the amended
Schedule of the Criminal Procedure Code just mentioned.

On the quesmon whether Rule 29 of the Balsid Raules (as

it stood before it wag modified by Rule 55), or Rule 29
of the Strat Rules (as it now appears to stand), is divi-
sible, 7.e., can be held good as to the penalty and as-to the
mode of levying it, but void only as to the mode of adjudica-
tion ; and whether Rule 17 of the Ahmed4b4d Rules (before
“it was modified by the operation of Rule 52) may be regard-
ed as divisible, 4.c. , good as to the penalty, and void only
as to the mode of adjudication and the mode of levymg the
penalty, we simply point out the authorities, and deem it
unnecessary now to express an opinion.

Chief Baron Comyn in his Digest, Bye-law (C. 7) says:
“ A bye-law, being entire, if it be unreasonable in any
particular, shall be void for the whole ; as if the penalty
be unreasonable, or to be levied by imprisonment, sale,
&c. &c.” In Rex v. Faversham (g) Lord Kenyon, C.J., said :
“Though a bye-law may be good in part and bad in
part, yet it can be g0 only where the two parts are entire
- and distinct from each other.”” Watson, B., in giving judg-
ment in The Blackpool Board of Health v. Bennett (k) ob-
served: “Although the old rule of law to be found in
Com. Dig., Bye-law (C. 7), which says that a bye-law bad in
part is bad in the Whole', is qualified to this extent, that, if the
good part is independent and unconnected with the bad, the
good part would be valid and binding : Eex. v. Foversham.”

Tt is not quite just to C.B. Comyn to represent him as
laying down generally that a bye-law, bad in part, is bad in

the whole, for he gnarded his remark with the words “being

»

entire;” which are equivalent to “if indivisible,” and such

was recognised to be his mea,ﬁing by the Court of Queen’s

Bench: Reg. v. Lundie (i). That case is itself deserving
(g) .8 T. R. 352, 356.

(2) 4 H & N. 137, 128; sce also Eden v. Foster, 2 P. Wms. 327. As

to a Canadian ordinance good in part and void in part, see Forsyth’s
Cases and Opinions, 465.

(v 8Jur, N. 5., 610 641, a better report than that in 31 L. J,N. 8
157 Mag, Ca, .
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of notice as one in which a bye-law was held to be bad
in part and gbod in part. 'There one of the bye-hws made
by the “pasture masters” of the common pastures of the
borough' of Beverley, under the 6th Wn. IV.,e. 70, passed
to provide for the proper regulation thereof, provided that
“if any person shall stock and depasture (inter alia) a vi-

. cious horse on any part of the common pastures, then, and in -

every such case, the person or persons so offending, and the
owner or owners of the said stock and eattle, shall respect-
ively forfeit and pay for every such offence the sum of £5.”
The court held that g0 much of the bye-law, as referred to
the infliction of the fine upon the person actually transgress-
ing the same, was divisible from that portion which.referred
to the owner of the stock ; that the former part of the bye-
law was reasonable and good, and might stand independently
of the latter part, which subjected the owner to the penalty,
which if bad, as being unreasonable, might be rejected. The
Judges dwelt nmuch upon the word “ respectively” as aiding
in a division of the good from the had portion of the bye-law.
Crompton, J., said: *The passage in Comyn’s Digest. must
be held, I think, to apply to those cases where a bye-law
is in its nature indivisible ; there, undoubtedly, if bad in any
particular, it must be held to be bad altogether ; but, for the
reasons I have stated, this rale is here inapplicable.”” The
opinion of Holt, C.J., in The Stationers’ Company v. Salis-
bury (j), already mentioned, appearsto have been that the

* bye-law there was indivisible, and, therefore, wholly void.

In Clarke v. Tuckett (k) a similar conclusion seems to have
been arrived at with respect to a bye-law made by the cor-
poration of Exeter. :

We are of opinion that Rule 29 of the Balsad Rules (before
it was partially rescinded by Rule 55) was, and Rule 29 of
the Strat Rules (as it now appears to stand) is bad, so far at
all events as the right to adjudicate, upon the liability of any
offender against those rules to the penalties which they pur-
ported to authorise, was reserved to the Municipality. The
same vice existed in Almedabad Rule 17 before it was

(j) Comberbach 221. (&) 2 Ventris 182, 8. C.; 3 Levinz 281.
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partly rescinded by Rule 52, with this additional defect, that
the right to levy the penalties was reserved to the Munici-
pality, in direct contravention of Secs. .10 and 12 of Act
XXVTI. of 1850.

We think that in the Balsdd cases the Subordinate Magis-

trate had jurisdiction, and that the convmtlons therefore,'

ought not to have been annulled. .
In the presentcase from Malcolm Pet, we think that the
Magistrate F. P. also had jurisdiction, and, therefore, that

this court ought not to mterfew with the conthlons and
sentences.

- REra. v. Ka’stva’ Ra'ma’ et al.

Jurzsdzctwn-—-Hzgh Seas within three miles from shore—Bmtzsh India,
Territorial Limits of—12 & 13 Vict.,, c¢. 96—23 & 24 Vict., c. 88—
Power to legisiate for High Seas—Mischief—Ind. Pen. Code, Secs. 425
and 427.

" An offence committed on the high seas but within three miles from the

coast of British India, as being committed within the territorial limits of

British India, is punishable under the provisions of the Indian Penal
~Code.

The ordinary Criminal Courts of the country have jurisdiction over
such offences by virtue of the Stat. 12 & 13 Vict., ¢. 96, ss. 2 and 3, ex-
tended to India by Stat. 23 & 24 Vict., c. 88. .

Semble. The Governor General of India in- Council has no power to
legislate for offences committed on the-high seas outside the territorial

- limits of British India, though he has power to legislate in respect of of-
fences committed on the high seas within three miles of its coasts.

Meaning and effect of Stat. 12 & 13 Vict,, c. 69, ss. 2 and 3, consi-
dered.

The Queen v. Thompson (1 Benv L. Rep 0.Cr. J. 1) commented on.

‘Where certain of the inhabitants of the village of Manori, in the Thina

District, sallied out in boats and puiled up and removed a number of fish- .

ing-stakes lawfully fixed in the sea within three miles from the shore by
the villagers of a neighbouring village : it was held (1.) that a Magistrate
F. P. in the Thdnd District had jurisdiction over the offenders; (I11.) that
the Indian Penal Code was the substantive law applicable to the case;
and (IIL.) that the offence amounted to mischief within the meaning of
Secs. 425 and 427 of that Code.

THIS was an application to the High Court for the exercise
of its extraordinary criminal jurisdiction.

The facts of the case and the nature of the application are
fully set out in the judgments delivered.
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