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REc. v. ViNa'vax Diva’rag. ;
Sanction by"Local Government— Prosecution of Jddge or P{Lblf(,‘
Servant—Terms of Sanction—Non-compliance with terms of Sanclion—
Jurisdiction—Crim. Proc. Code, Sec. 167.

The Local Government in sauctioning or directing (under See. 167 of
the Criminal Procedure Code) a charge against a public servant of an
offence as such public servant has power to limit its sanction, by giving
directions as to the person by whom, and the manner in which, the pro-
secution is to be preferred and conducted ; and a court has no jurisdiction
to entertain a charge against such public servant if preferred otherwise
than in accordance with such directions.

Semble. The Local Government has power in the like case to direct that
the accused public servant shall be tried befoxe a specified tnbunal being
one having jurisdiction in that behalf,

Therefore, where the sanction directed that the aceused public servant
should be prosecuted upon such charges as Mr. C. might be prepared to
prefer against him, and there was nothing on the record to show, nor did
it otherwise appear, that Mr. C. had preferred any charge’against, or taken
any part in the prosecution of, the accused public servant, the High Court
quashed the conviction of the accused as having been without juris-
diction.

HOE accused, Vindyak Divz’lkar, was a District Deputy
Magistrate in Khéndesh. Upon representations mado

to the Government of Bombay with reference to his con-
duct as a public servant, the Government, on the 12th of
December 1870, sanctioned his prosecution in the follow-
ing terms :—* There appears to be sufficient primé. facie
evidence to justify the suspension of the District Deputy
Magistrate until he can clear himself of the accusations which
have been made against him. The Right Honorable the
Governor in Council is, therefore, pleased to direct that
Vindyak Divdkar be suspended from officé, and to sanction,
under Sec. 167 of the Criminal Procedure Code, his prosecu-
tion, before the Magistrate of the District of Khdndesh,
on such charges as Mr, Campbell may be prepared to prefer
against him. The inquiry should be conducted by Mr.

_ Ashburner in person, and not delegated to any other person,

and before the commencement of the proceedings the accused
Magistrate should be furnished with copies of the charges,
and lists of the witnesses by whom they will be supported,

and allowed full opportunity for the preparation of his
defence,”
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The accused was tried before L. R. Ashburner, District
Mao istrate of Khéndesh, and, on the 30th of J anuary 1871,
was convicted of the offence of receiving a gratification other
than legal remuneration, under Sce. 161 of the Indian. Penal
Code, and was sentenced to suffer rigorous imprisonment for
a period of six months, and to pay a fine of Rs; 1,000; or in
default to undergo rigorous imprisonment for a further period
of six months. -

The prosecution was conducted by Késhingth Mahidev
Thathe, Mamlatddr of Dhulid, and Mr. Campbell’s name did
not appear on the record sent up by the Magistrate, nor did it
appear that Mr. Campbell lodged any complaint or took any

partin the procecdings. Tt was stated, however, in the High

Court, by counsel for the Crown, lthat" lie had becn prosent
.in court on one or two occasions while the case was proceed-
“ing, but this was not admitted on behalf of the accused.

From the above conviction and sentence Vindyak appealed

“to the Sessions Judge of Khindesh. The Secssions Judge,

A. C. Watt, confirmed the conviction and sentence of the
District Magistrate.

The ngh Court, on the application of the accused, sent
for the record and proceedings in the case, under the pro-
visions of Sec. 404 of the Code of Criminal Procedure.

The case was argued, on the 14th of June 1871, before

Westroer, C.J., Gisps and Wesr, JJ.

Maepherson (with him Dhondo Shéamrév), for the pri-
soner :—There has not been a compliance with the Govern-
ment Resolution of the 12th of December 1870, which gives
sanction to Mr. Campbell to plefcr any charges that he may
think proper against the prisoner in respect of corrupt

- practices, for there is nothing in the record to show that Mr,
Campbell did prefer any complaint whatever against him.
‘On the contrary, so far as we can jndge, he would scom ab
one time to have made some inquiry and then to have dropped
all further proceedings.* The Mémlatdir it was who

* Note.—Onc of the witnesses in cross-cxamination stated 't'hwt: about

three weeks beforc the trial, he had been taken to a sdheb, probably Mi.
Campbell.—Ep.

vii.—5 ¢ ¢
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prosecuted. Mr, Campbell does not appear to have taken any
‘part whatever in the case before Mr. Ashburner, the Magis-
trate of the District. That there may be a limited sanction,
under Sec. 167 of the Criminal Procedure Code, appears plain
from the words and general scope of that section, and here the
sanction is limifed to charges to bc; brought agdinst ‘the

" -prisoner by Mr. Campbell. That limitation was not intro- °

duced without good reason. The prisoner was himself a Full
Power Magistrate. The Mdmlatdér was in a position subor-
dinate to him. [Wasrroer, C. J., as to limiting sanction, re-
ferred to Heg. v. Subi Sdni (see anté, p. 28), and as to sanc-
tion generally, to Reg. v. Téi (see anié, p. 24), and to the .
Calcutta decisions mentioned in both of those cases.] The
case showing that sanction may be limited to a particular
section is in favour of my contention,

- Mayhew, contra :—The main point in the CGovernment
Resolution is that the prosecution should be conducted
before the Magistrate of the District, The mention of Mr.
Campbell may be regarded as surplusage :—Reg. v. Khushal
Hirdimon and Indrdgir (). The gist of the matter as to
that part of the Resolution is that Government has sanc-
tioned the prosecution. [Wgustrore, C. J.:—Government
has sanctioned a prosccution by Mr. Campbell on such

.charges as he may bring. There does not appear to be any
~reason why Government should not be at liberty so to limib

its sanction. The record does not seem to show that Mr.
Campbell took zu’iy partin selecting or bringing the charges.
T do not say that he nﬂight not have the assistance of a
pleader or of counscl. It has lately been decided here *
that Sec. 167 renders the sanction a condition precedent
to the entertainment of the charges, and, therefore, that
without it the court would not have jurisdiction. Are you
instructed that you could show, if this case were referred
back to tho Magistrate, that Mr, Campbell preferred the
complaint or charge in this matter against the accused on
which Mr. Ashburncr bas tried him?] I cannot show that

(a) 4 Bom. . C. Rep., Cr. Ca. 28. :
* Reg. v. Parshyam Keshav, 7 Bom. H. C. Rep., Cr. Ca. 71, -
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b‘ﬂ actually made any charge or complaint, but I am 1 instruc-
ted that he was present on one or more occasions during
the trial by Mr. Ashburner, and that he (Mr. Campbell) did
not object to the proceedings. He should, therefore, be
considered as having concurred in them. [Wszst, J.:—The
mere accident that he was present on one or more occasions
-during the trial is not a preferring of a charge by Mr.
Campbell.] I am instructed that he never expressed any

disapprobation of the proceedings, and I contend that he .

must be considered as being fully cognisant of them.

Wesrrore, C. J.:—In this case the question is whether
this prosecution is based upon any such sanction as the
law requires. It appears that the Bombay Government, on
the 12th of December 1870, came to the following resolution
- (His Lordship read the Resolution.) Now that seems to be
a very carefully drawn up and prudent Resolution, if we may
be permitted so to say, of the Right Honcrable the Governor
in Council. That Resolution selects the principal Magistrate
- of the District as the person before whom the prisoner is to
be tried, and also selects Mr. Campbell, a member of tho
Civil Service, and a.lVIagistraté of full power in that district,
as the gentleman who was to bring the charges, and, in fact,
amounts to a power to him to select the cases upon which
the proceedings should be taken. Tt is reasonable to suppose
that there must have been some special intent on the part of
‘the Government in nominating this gentleman to bring these
charges. This was manifestly a case of importance, the pri-

soner himself being a Full Power Magistrate of considerable .

" standing in the Presidency, and we can very well understand
why Government should specially name a gentleman of
character and position to select the instances upon which
the prosecution should be bronght, and to make the com-

plaints before the Magistrate. It could not have been the ’

intention of Government that any official, or other person
who so pleased, should be ab liberty to bring a charge of
corrupt practices against Vindyak Divikar. It would have
been singular if there had been any such intention, and the

careful language of this Resolution satisfies us that there
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was not, and that the intention of the Government wps
that o gentleman of a certain standing should be their de-
legate to select the cases, if any, upon which the prosecution
should be rested. Government was careful that the pri-
soner should have fair play in this matter; their Resolition
provides that the accused Magistrate slould be furnished
with copies of the charges, and the names of the witnesses
who were to be called for the prosecution. We should be -
laying down more than the law would warrant us if we said
that Government has not power, under Sec. 167 of the Cri-
minal Procedure Code, to authorise some one person in par~
ticular to bring charges against a public servant. -There is
‘nothing' in the section to, warrant the supposition that Go-
vernment might not thus limit its sanction, and there might
be many cases in which it would be highly reasonable that

‘ it should do so. We cannot agree with the ar;qument of

Mr. Mayhew that the only important provision in the Go-
vernment Resolution was as to the tribunal before which the
prosecution should be brought. Government may, under
the section, have power to limit the sanction to a prosecution
before a particular tribunal, provided it be one which has
jurisdiction in such a matter. The prosecution has been
brought before the tribunal named by Government, so no
question arises on that point. DBub Government has con-
fided the duty of preferring charges to a particular gentle-
man, which duty cannot be delegated to any one else. We.
have not, indeed, any attempt on the part of Mr. Campbell
to delegate his authority to any one else; and even if he
had made that attempt it must have been ineffectual, unless
he had special anthority to delegate given to him by Go- -
vernment. The general rule of law is delegatus non potest
delegare.  As these charges were not brought by the sole
nominco of the Government for that purpose, we think
there was no jurisdiction whatsoever on the part of the
District Magistrate to entertain the charges. Such is the

effect of Sce. 167, and, therefore, the conviction must be

quashed.  Wo regret that we are obliged on such a preli-
minary ground as this to quash this conviction. Nothing
could have been more casy thun to keep within the limits of
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the, Resolution ; but those limits have beéen trausgressed.
Tt W possible that there hfms been a failure of justice on
this account. We do not go further, however, than to say
that it is possible. We mustnot be understood as in any wise
reflecting upor the gentleman who did act for the prosecution
and prefer the charges. He may, for aught we know, have
. been a very proper person to bring them. Bub he was not
the nominee of Governmont. We, therefore, quash the con-
viction. The fine, if it has been paid, is to be returned.

G e

Rec. v. Ra'vi valad Ta'su.
False Evidence—Judicial Proceeding—Annulment of Proceedings in Trial
in whick alleged False Evidence was yiven.
The accused was convicted of intentionally giving false evidencein a
judicial proceeding, in having, as a witness, therein made, on solemn affirma-
tion, & false statement. Tlxe proceedings in the trial at which the alleged

false evidence was given were subsequently annulled, in consequence of the
sanetion for the prosecution being insufficient.

Held that the conviction of the accused must be rev ersed, as the false
statement was not made in a stage of a judicial proceeding.

The proceedings in a criminal trial, when necessary to be proved, should
be proved by their production.
HE accused was tried by B. T. Candy, Acting Assistant
Session Judge at Dhuli4, for intentionally giving - false
evidence. He was convicted, and was sentenced to one year’s
rigorous imprisonment and to pay a fine of Rs. 100, or in
defanlt of payment to suffer further rigorous imprisonment
for three months.

The circumstances out of which this case arose were as -

follow 1 —

At the trial of Vindyak Divikar Sharancrpane, Deputy
Collector and Magistrate F.P. in Khéndesh (for receiving an
illegal gratification), held before the District Magistrate, the
accused, Rdvji, was examined as a witness, and he stated on
solemn affirmation that Vindyak Divékar did not on a cer-
tain day and at a certain place hold kacheri.

This statement the Assistant Session Judgs held to be
false, and convicted the accused.

The appeal was heazd by GIBBS and Wsr, JJ
viit—6 ¢ ¢
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