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Mr. Dhirajldl Mathuradds, founded on Sec. 27 of Act XXIII.

of 1861, that this suit being of the nature cognisable ina

Court.of Small Causes under Act XLII. of 1860; and the

demand being: under Rs 500, no special appeal lies to this
court.

"We, however permlt the' plaintiff to withdraw his special
appeal without costs, and thus the specml appeal must be
‘considered as having never been presented ; and, under Seec.
376 of Act VIII. of 1859, he may apply to the District
Judge for a review of his decree, which, underall of the cir-
cumstances of the case, we think, notwithstanding the lapse

of more than ninety days, ought to be granted, and that on

such review the District Judge ought to affirm the decree of
the Assistant Judge with costs.

Order accordingly.
%
" Regular Appeal No. 18 of 1870.

SAKHA’RA'M VITHAL A'DHIRARIL ...,........Appellant.
Tur CorLector oF RATNAGIRY ef al. ...... Respondents.

Sale of Land by Non-Judicial Order of Collector— Suit o recover
Land 50 sold—Limitation—Act XIV. of 1859, Sec. 1., ¢l. 3.

The “ order’’ of a Collector or other officer of revenue, as the word is
used in the latter portion of cl. 3of Sec. 1. of Act XIV. of 1859, means an
“order.of the nature of a decree, or made by the Collector or other revenue
officer in his judicial capacity.

Where a piece of land, embraced-within the operations of the Revenue
-Survey, and subjected to a defined assessment, was put up for sale by the
Collector in consequence of the occupant refusing to pay a fine to be
allowed to continue in occupation of it, and was purchased by one of the
defendants, and the occapant, asserting that he had been wrongly dispos-
sessed, sued to set aside the sale, and to be declared entitled to recover
the 1and and retain possession of it, on condition of paying the assessment
as settled upon it by the revenue officers, but delayed bringing his suit
until June 1869, the sale having taken place,in January 1867 :

1t was held that, though more than one year had elapsed from the date
ofthe sale, the suit was not barred under the provisions of cl. 3 of Sec. 1.
of Act XIV. of 1859,

THIS was an’ appeal from the decision of A. Lyon, Acting

Judge at Ratnégirf, in Original Suit No. 63 of 1869.
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1878 Tt was heard on the 2nd of Soptember 1870 by Lroyp

TBakuAnAM and KEMBALL, JJ.
V. A’DHIL ART

Gotznoron or  Bdv Sdheb Vishvandth Nérdyan Mandlik and Ganpatray

RAT;AE;?RI' Bhaskar for the appella,nt.'

Dhirajlél Mathurddas (Government Pleader) for the Col-
lector, and Shantdram Naréyan for the other respondents.

After argument the case was referred to the Full Beﬁch
with the following observations, from which the facts of the
case fully appear :—

Liovp, J.:—In this case Sakhérdm Vithal A’dhikari sued
the Collector of Ratndgiri and three others to obtain posses-
sion of certain land, which he alleges is ancestral property,
of which he has had possession for upwards of forty years,
but which, in the month of January 1867, the Collector,
with the approval of the Superintendent of the Revenue
Survey, sold to the defendant Rémchandra, who subsequently
made the property over to Samsuddfn

On the issue of limitation rmscd by the defendants, the
Acting District Judge expressed his opinion “ that the claim-
18 not barred, as, looking to the construction of cl. 3, Sec. 1.
of Act. XTIV, of 1859, I think the order of the Collector, as an
executive officer, directing a sale of the property of another,
is not'such an order as is contemplated by that clause. Cl. 8
refers evidently to an order of 2 judicial nature made by a
Collector sitting in a court of justice ;”” but he threw out the
claim, because the plaintiff failed to prove that he was the

occupant of the land within the meaning of Sec. 3 of Reg.
XVIIL. of 1827. ‘

Against this decree Sakhirdm Vithal has preferred an
“appeal, and I am of opinion that Mr. Lyon has disposed
of the case too summarily, and not allowed sufficient time to
the plaintiff to secure the attendance of his witnesses, as if
appears, on reference to. the papers on the record, that the
summonses were nob served till so late a date that it was
hardly possible for the witnesses to attend at the District
Court on the day on which the case was decided, and, there-
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fore, I think the case should be remanded in order that the _ 1871 -
witnesses may be examined. But the walkils for the de- VSX‘E&‘Q;
fendants are opposed -to this, on the ground that the o,
claim is barred under cl. 8, Sec. 1. of the Limitation Act, Cﬁﬁiifgﬁu?m
which, they contend, has been wrongly interpreted by the ¢k
District Judge; that the sale of the land having taken

place in January 1867, and the plaint not having been filed

until after the expiration of one year, namely, on the 12th of

June 1869, the claim is inadmissible; and in support of -

their argument they refer to the decision passed in Miscella-

neous Appeal No. 5 of 1870.

On the other hand, the plaintiff’s wakils uphold the view
taken by the Acting Judge on the question of limitation, and
allege that as the sale did not take place under Sec., 5 or Sec. 7
of Reg. XVIL. of 1827, the only law under which the Collec-
tor has power to dispose of land, the order of the Collector
was an arbitrary and illegal one, wholly opposed to Sec. 36
of Act I. of 1865, Bombay ; and that as the words *order of
a Collector,” in cl. 3, Sec. L of the Limitation -Act, must be
construed with reference to the whole section, they should -
be held to refer to a judicial order, and, therefore, the limit
of one year will not apply to this case. It appears to me
that we should interpret such a provision of the law very
strictly against the party setting it up in bar, and that it
cannob have been the intention of the Legislature to curtail
the limit provided for the recovery of immoveable property
by cl. 12, See. 1. of the sajd Act in cases of this kind, when
the order of the Collector is apparently one which he had no
awthority to issue; and I am myself inclined to coincide
with the opinion of the Acting Judge. . As, however, the
question is one of some difficulty and of considerable im-
portance, and there is a decision by two of my learned col-
leagues, which is deserving of the greatest respect, against

my view, I think it desirable to make a reference to a Full
Ben_ch. ‘ ‘

Kenpaiy, J.:—1 also am of opinion that it is advisable

the question involved should be referred to a Full Bench.
It is true that I was one of the Judges who gave the deci-
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1871, sion, in Miscellaneous Appeal No. 5 of 1870 on Friday the
VSX,‘;‘:;‘I‘{‘:;‘I 20th of July last, referred to by my brother Lloyd, but I did

Cotnron on *° doubtingly ; and the point of limitation against the décision
Rarxaarry Of the lower court, which held that the term of one year was

etal. applicable, was yery 1mp’erfectly argued before us,

The case was, accordingly,on the 3rd of July 1871, argued
before a Tull Bench, consisting of Wesrrore, C.J., MurviL,
Keuparn, and West, JJ.%

Cur. adv. vult.

Westropp, C.J. :—The facts of the case out of which the
‘present reference has arisen, are set forth in such detail in
the previous proceedings, that a very brief recapitulation of

- these will suffice for the purposes of this judgment. A por-
tion of land, apparently a khdr—exposed, unless protected by '
artificial means, to inundations of the sea—situated within
the operations of the Revenue Survey in the Ratndgir{ Dis-
trict, and subjected to a defined assessment, was put up

to sale by the Collector, and.purchased by the third re-
spondent. Theappellant, asserting a wrongful dispossession
of himself, sued, on his right as an occupant of the land
before the Survey, to recover and retain possession of it, on
condition only of paying the rent or assessment imposed
upon it by the revenue officers of the Government. But this
suit was not brought until June 1869, the salo having taken
place in January 1867, and it is objected for the respondents
that, more than a year having thus elapsed from the date
of the Collector’s order, the claim was barred by cl. 3, Sec. 1.
of Act XIV. of 1859. The question wehave to determme I
whether this is so or not.

Cl 8 of Sec. 1. of Act XIV. of 1859 provides for four
classes of cases in which suits may be brought to set aside
sales of land or other property i~ - '

(1) Sales under decrees of Civil Courts ;

* NoTE.—The judgment in this case was prepared by Mr. Justice
West, but he having retired from the Bench on the return of Mr. Justice
Lloyd from England before there was an opportunity of delivering it, it
was, as above stated, delivered by Westropp, C. J., on behalf of himself and
the other members of the Court,—En.
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y o
(2) Sales for arrears of Government revenue or other 1871.

T .. . SAKHA'RA'M
»demapds recoverable in like manner; V. A'DHIKART

B V.
(3) Sales of patnt talukas for current arrears of rent ;  Cottecror or
. L . . . : ' RaTNA'GIRY
(4) ““To suits to set aside the sale of any property, move- et al

able or immoveable, sold in pursuance of any decree or order
of a Collector or other officer of revenue, the period of one
year from the date at which ‘such sale was confirmed, or
“would otherwise have become final and conclusive if no such
suib had been brought.”

Within any one of the first three of these classes the
present case cannot reasomably be brought.  The Collec-
tor’s order was not made in any judicial capacity. The
sale was not one made for arrears of Government revenue ;
it has not been contended that any such arrears, or
other sums recoverable in the same manner as such arrears,
were due. There was, no doubt, a ¢ demand”” made by the
Collector—a demand of a fine or payment for the lease or
occupancy of the land—but this was not a demand of the
nature of a debt recoverable like an arrear of land revenue.
It was merely one of the terms of a proposed bargain, which
the plaintiff might accept or refuse at his option. With pagns
talukas we have nothing to do on this side of India; and the
qﬁestion is thus reduced to one of the proper construction
of the fourth branch of cl. 8.

This, again, for the purposes of the present case, resolves .
itself into a question of the proper extension, that is, the
extension intended by the Legislature of the words “ or
order”” following the word “ decree.”” The word ““ order,”
being more general and comprehensive in its import, must
undoubtedly, when it follows two or more words of a more
confined and specific meaning, as for instance in Secs. 19, 20,
and 21 of the Act under consideration, be construed as relat-
ing to the same class of subjects as the preceding words.
The enumeration shows clearly to what class the mind of
the Legislature was directed, and it is not to be supposed,
without some express indication, that it was suddenly di- -
verted to a different class. Here, as there is but a single
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term of more specific meaning preceding the more general

Saxmaman word, the construction based on their immediate association
V. A'DHIRARIL , ‘ !

Ve

CoLLECTOR OF

RaTNA’GIRY
et al.

is somewhat weaker, but still the law of congruity, which
usually governs thought and expression, must be taken to
have exercised its influence, unless there be something to
show that this was not so. When a rule is laid down with
reference to a decree or order, the impression naturally is
(of an “ order” proceeding from the same, or ab least a
' similar source, and of the same gencral character, and the
distinction between administrative and judicial commands is
.80 well recognised that an abrupt transition from the one
species to the other would, we might expect, in all ordinary
cases be clearly indicated. That the word ¢ order,” therefore,
taken in its broadest sense, would include a class of cases
bearing little or no gesemblance,té decrecs, is not a sufficient
reason for giving to it in this case so wide an extension. A
thing which is within the letter of a statute is not within™
the statute, unless it be within the intention of the makers”
(Bac. Abr. VII., 458%); and that intention can be gathered
‘more certainly by attention to the specific words than
to those of more general import, which are.commonly em-
ployed to prevent cases mot strictly comprehended within
the more precise terms, though within the purpose of the
Legislature, escaping from the operation of the new law (a).

These considerations point very strongly, as it seems to
us, to the limitation of the sense of the word ¢ order”
in this place to that of an order of a judicial nature.
If, indeed, such orders proceeding from a Collector were
unknown to the law or of extremely rare occurrence,
there might be some difficulty in adopting this interpreta-
tion, but this is by no means the case. Fven under the
Bombay Code, the Collector at the time when Act XIV. of

1869 became law was invested with judicial functions of an
important character, which subsisted until the passing of
Bombay Act II. of 1866, if in some respects they do not

* Tit. Statute I. 5.

(@) Hawkins v. Gathercole, 6 De Gex, M., & G. 1 Cope v. Doherty,
2 DeGex & J. 623, 624, per Turner, L. J.



APPELLATE CIVIL JURISDICTION. 225

subsist at this moment. But the Limitation Act provided  187L
ru‘les for the whole of British India; and in Bengal, as is VStX\’ggII;{*; f:x
well known, the Revenue Courts, presided.over by the Col- v
lector and his Assistants, exercise an extensive and impor-“cﬁrﬁiﬁsgﬁy
tant jurisdiction. In such cases as those to which Secs. 86 et al.
and 110 of Act X. of 1859 relate, we find an appropriate and

sufficient scope for the operation of the words «decree or

order of a Collector or other officer of revenue,” such as to

give them full and due effect without any sudden and forced

transfer of thought from one sphere of the OOHector s duty to

- another entir ely different.

If, from the particular branch of cl. 38 which we have been
considering, we pass to a consideration of the whole clause,
we find the view we have taken corroborated. Bach branch
of the clause contemplates a deliberate proceeding taken
upon due notice to the person aﬂ"ected, and W1th an oppor-h
tunity to him to take" steps to avert the evil of an unauthorised
sale before it is consummated. In the case of sales under
a decree of a Civil Court this is too plzin to require any
exposition. In the case of revenue defaulters, or of debtors
to Government standing in the same position, ample provisions
for notice and for opportunity to prevent needless injury
are made in the laws authorising distraint and sale, whether
we Jook to those, such as Act XI. of 1859, intended to
operate in Bengal, or under the Bombay Code, to those
contained in Reg. XVII. of 1827, Sec. x11., cl. 6, and kin-
dred enactments. So also in the case of sales of patni talukas,
ag may be gathered from Bengal Reg. VIII. of 1819, Secs.
3 and 18, and the other enactments bearing on this sub-
ject. Now this being evidently the general principle of the
clause that a deliberate and public proceeding of a judicial,
or at least of a quasi-judicial character, shall be held a justi-

Feation for refising further ity after the lapse of so
short a period as a year, we cannot reasonably suppose
that a case was intended to be included in which, as in the
one before us, theve may have been none of those preliminary
proceedings (b) which afford a primd Jacie safeguard against

" (b) Vide per Coleridge, J., in Cooper v, Harding, 7 Q. B. 941,
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1871 wrong to an owner of property. Taken where it stands in
SAKHA'RAM ithe clause, the branch of it which we are especially consider-

V. A'DHIKAB]

v ing seems not intended to apply to orders of the adminis-

CORLfTEgZ‘:R ftratwe kind issued at the mere discretion or caprice of a
et al. 5 revenne officer. The general operation of a Limitation Act
_is to withdraw from suitors and creditors rights, which
they previously possessed, of prosecuting their claims at their
convenience. There is no abstract injustice to any one in
these rights, but for the sake of public convenience, and to
prevent the possibility of false claims founded on the loss of
evidence by which they might be rebutted, it has been
found expedient to impose limits of time upon their exercise.
But when a limitation of a common right is imposed, we must
be carefnl not to make the restriction narrower than was in-
tended by the Liegislature, When the previously existing law, .
or right, has not been clearly abrogated, it must be taken
as still subsisting. Applying this principle to the case before
us, we must not carry the restriction further than will satisfy
the obvious intention; the construction asked for by the
respondents wonld in our view exceed that intention, and
cannot be admitted. It is true that in the case of Krishndji
Vishvandth Joshi v, Mukund Chimanshet (c) the late learned
Chief Justice of this court adopted a rule of construction
different from that which we have laid down. There, in
a suit by the purchaser at an earlier sale in execution against
a purchaser at a later sale, who had dispossessed him, the
learned Chief Justice held that the suit was one to set aside
a sale, and, guided by the supposed analogy of Secs. 246
and 247 of the Code of Civil Procedure, he determined that
the claim was barred by the clause we are now considering.
But the suit was not directly one to set aside a sale, though
it might alm at a similar result, and the inclusion, within
the operation of the clanse, of a case not clearly comprehend-
ed in its terms, was on further consideration found un-
sustainable., In the subequent case of Lilchand Ambaidas
v. Sakhérdm valad Chandrébhéi (d) Sir Richard Couch says :
“ CL 8 of Sec. 1. of Act XIV. of 1859 is in terms applicable
only to suits to set aside the sale, and the concluding words

(¢) 2 Bom. I C. Rep. 19. (@) 5 Bom. H. C. Rep,, A. C. J. 139,
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appear to show that it shonld be construed strictly ; [they] _ 1871
ave inapplicable to a suit where the dispossession is the cause v piait X
of action.” These cases are useful as an illustration of the o

] COLLECTOR oF
principle that an Act diminishing a common right cannot Rarxaarrr
safely be given, by judicial construction, an operation going et al.
beyond the plain intention of the Legislature. Before the
latter of them had been decided, Sir Barnes Peacock, deli-
vering the judgment of a Full Bench, had already adopted
the principle of a strict construction in the case of Partaub
Chlunder Chowdhry v. Brojo Lall Shalha and others (¢), and in
another case at page 256 of the same volume. The case of
J. Poulson v. Modhoosoodun Paul Chowdhry, rveported at
p- 101 of the I'nll Bench Rulings of the High Court of
Bengal (f), presents some features very similar to that now
before us. There the question being whether the mention of
“ rents of any buildings or lands” in cl. 8, Sec. 1. of Act
XIV. of 1859, superseded.or not the expresé provisions
as to rent-suits in Act X. of 1859, Norman, Acting
Chief Justice, says, “the word ‘lands’ in clause 8 may have
a sufficient meaning given to it by treating it as a term
subordinate to houses, that is, as applying to houses and
lands appurtenant thereto as distinguished from lands, forest
rights, fisheries, and the like, in the sense in which the word

“is nsed in Sec. 28 of Act X. of 1859.”. The mere mention of
“lands ”’ was held not necessarily toinclude within the scope
of the enactment all the cases which the term itself might

.etymologically comprise when there were indications that the
purpose of the Legislature did not really extend so far.

. It appears to us, then, equally on principle and on author-
ity, that the suit in this case is not barred by the operation
of cl. 8, Sec. 1. of Act XIV. of 1859. The appeal will be
remitted for disposal to the Division Court with this ex-
pression of our opinion.

* 1st December 1871. The case coming on before the Divi-
sion Bench again, it was remanded for re-trial with reference
to their judgment dated the 2nd of September 1870.

Decree reversed and case remanded.

(¢) 7 Cale. W. Rep,, Civ. R. 253. (f) §.C.2Cale. W, Rep., Act X., Rul.21.
virn—30 A ¢ ’
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