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Co '
“animated the Government in framing the Elphinstone Code
PREMSHAN-

of 1827. The merits or demerits of this policy we do not
intend to d‘iscuss,”.but we must note the fact as throwing
light on the probable intentions of the Legislature in passing
Bombay Act VIL of 1863. Thus viewing the subject, we
do not think it improbable that the Government intended to
withdraw the whole class of cases to which our attention

~ has now been directed from the cognisance of the tribunals
~to which it was content to leave the adjudication of its

subjects’” mutual rights and duties where its own interests

were not concerned. Neither the general purpose of the

Dec. 8.

Act, therefore, nor the circumstances under which it was
passed, seem to enable us to give to the words we have had
to construe any other than their literal interprotation.

We must, therefore, confirm the decree of the District

Judge, but, looking to all the circumstances, without costs.

I)ecr@e confirmed,
—— O

 Regular Appeal No. 56 0f187l
Brxa’ (6127.9 1 S . Appellamt
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Preliminary Proceedings—Vakil’s Right to appear for Complainant-—
Crim. P?OL‘ Code, Sec. 180.

At-an inquiry held b) a Magistraie under Sec. 180 of the Criminal

" Procedure Code for the purpose of ascertaining the truth or falschood of

a complaint, the complainant has no right.to be represented by a vaki,
who, therefore, cannot sue the Maﬂstmte for damages for not allowing
him to appear for the complainant upbn such an inquiry.

HIS was an appeal from the decision of Baron De .
TLarpent, Acting Judge of the District of Dhérwér, in
Original Suit No. 15 of 1869.
The plaintiff, who was a vakil in the Dhérwér District, sued
to recover damages incurred by him in consequence of the

~defendant having, in his capacity of a Full Power Magistrate

inthe same district, refused to accept a vakdlatndmé presented

. in the defendant’s court by the plaintiff on behalf of his
. client, one Samn#ji, who had charged one Dhuldji and another
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person with the offence of criminal breach of trust before the
said defendant

The defendant stated that thc plamtlff had no right to
appear for the complainant in a preliminary inquiry ; that it

was within his discretion to allow the plaintiff to appear, and
that he bond fide exermsed his discretion in not allowing him
to appear.

The District Judo-e was of opinion that the complamant
Samndji, had no right to appear by the plaintiff. He gave
the following reasons for coming to that conclusion :—

« A Magistrate, itappears to me, is not bound to recognise
the appefrance of a complainant in a criminal case by a
rakil. A Magistrate, under the Procedure Code, is vested
with the double functions of prosecutor and judge. The
complainant is not a prosecutor, for Government undertakes
this duty and provides funds for meeting all the costs. When
a case is committed to the sessions, it is the Magistrate who

condnets the prosecution through the Government Pleader

_or other officer appointed by Government (Sec. 23), and no
complainant could claim as a matter of right to appear in
the Sessions Court through a vakil, *
“ The complainant’s personal appearance is exacted by the
Code.. * He must appear to make his complaint (Secs. 65,
1 66), and he is boimd to appear personally on the hearing
of the case (Sec. 259). There is also a special rnle (Sec. 482)
regarding ‘the right of an accused to be defended by counsel,
but no analogous provision regarding complainants. Admit-
ting, however, that a complainant must appéar personally,
has he a right to be assisted by counsel 7 There is no pro-
vision of law .which gives him this right, althongh it is
doubtless the pmct‘ic‘o in all the courts, so that it appears to
me entirely at the discretion of the court to refuse or allow
a domplainant such assistance.”

The District Judge was further of opinion that, though
the defendant did not exercise a proper discretion in refusing

to allow the plaintiff to appear, it was not'proved that he had

acted except with proper care, and that he was protected by
Act XVIII. of 1850. He, therefore, decreed for the de-
fendant. ‘ ’

VIIL—27 o-C

203

1871.

BiNDA'CHARI

w,
Dracur.



204

11871,

. BINDA'CHARI

L,
Dracue.

BOMBAY HIGH COURT REPORTS.

The'appeal was heard by Lioyp and Kenpars, JJ,

Bahiravndth Mangesh, for the appellant :~The Judge’s
view is erroneous. Neither the Statute nor the Common Law
ever denied the complainant’s right to appear by counsel.
The Judge says the vakil had no- right to appear in the in-
quiry, under Sec. 180 of the Code of Criminal Procedure.
This section speaks of the Magistrate directing an inquiry.
Here the inquiry was held by the Magistrate himself, and
wag, therefore, not under Sec. 180. ‘ ‘

The inquiry by the Magistrate was a judicial proceeding,
for if the complainant had made = false statement in his exa-
mination he would have been liable to the charge of giving

false evidence. In aproceeding of such a serious character,

the complainant should be allowed the assistance of counsel.
According to the theory of Criminal Law, the Sovereigu is
the prosecutor in every criminal case, and has the right to

- examine the informant. Such aright is expressly recognised

by this cotwt in.a circular * at page 58 of the Circular Book.
Dhirajlal Mathurddas, Government Pleader, for the re-
spondent ——The plaint discloses no cause of action. '
Par Currax :—We think that the rejection of the f/akalaé-
namdé at the preliminary inquiry, when the Maglsma,te was
bound by law merely to inquire in the “mode he shall Jjudge

~most proper” for the purpose of ascertaining the truth or

falsehood of the complaint,” was a matter in which he was
ab liberty to use his discretion ; that being so, it is clear that
the Magistrate was exempted from civil liability for the
damage alleged to have resulted. But assuming that tho
act of the Magistrate was without the limits of his jurisdic-
tion, we observe that there is no allegation in the plaint that

- the Magistrate did not in good faith believe himself to have

Juusdlcmon to make the order complained of.
Decree conﬁq med,

* ¢ As there appears to be a doubt in the minds of some of the Session

Judges as to the extent of the right of the

m'E?f“S,‘,l:f‘c‘u&l:v ay8 to be heard . (poven to be heard by counsel or by pleader

in criminal eases, all courts are informed that

the Queen is entitled, asa matter of right, to be heard by counsel or pleader

in support of each prosecution, whether it bein an a ppellate or an ouvmﬂl
court of eriminal jurisdiction.”
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