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Da'sr JooI et alecveneineeiiniiiienennen.. i Respondents.

Chirda Haks—Prescrépz‘ian—’Acquz’sitive Prescription— Limitation—Con-
- tinued Voluntary Poymenis—Reg. V. of 1827, Sec. 1.

A prescriptive right to have a yearly payment made by Government to
a private individual cannot be acquired by reason of a continued series of
voluntary payments made to him by Government extending over a period
of more than thirty years.

Thus where Government pfud a yearly sum of Rs. 32 4-6 to a Chirdé
Hakdér, by whom no services in return were rendered, from the year 1818
to 1860, and then discontinued such‘pftyment to the heir of the last holder,
it was held that such yearly payments gave the kakddr no prescriptive
rights against Government.

"HIS was aspecial appeal from the decision of W. H.
Newnham, Acting Judge of the District of Sarat, revers-
ing the decree of the Assistant Judge at that statiort.

The plaintiffs sued to establish their right to a chirdé hak
of Rs. 82-4-6 per annum, which they alleged their family
had received from 1818 to 1860, when, their brother Shankar
Jogi dying, the Government, on the recommendation of thelr
officer on special duty, ordered 1ts discontinuance. )

The Collector, the defendant, answered that chirda hak
was aservice hak ; that the service was no longer required,
and that the Government was, therefore, JuS’ﬁlﬁed in discon-
tinuing the Zak.

The Assistant Judge allowed the Collector’s objection,
and gave a decreo in his favour, which was upheld in appeal,
on the ground that the plaintiffs had no right of action
against Government in respect of the hak. .

This decree was reversed in special appeal by the High
Court which remanded the éause for trial on the merits.

On the hearing of the appeal ’rhe District Judge settled
the following issues :—

L Is there any legal obligation on Government Irrespec-
tive of the length of time during which this hak has been
paid by it, to continue the payment in perpetuity, or as long
as it contmues to pay the todd giras halk ?
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II. " Does the fact of this paymenb having been made,
as is admitted, from 1818 to 1860, create a prescriptive right,
as against Government, to the continnance of such payment?

.On the first, issue the District Judge found in the negative.
He was of opinion that when the agreement was made by
the' Government with the girdsids to .pay them their giras
from the Government Treasury in consideration of their Te-
signing their right of levying it directly, Government did
not stipulate for the payment of the chirdd Laks, and they
were, therefore, not bound to continue it any longer. -

On the second issue Mr. Newnham found for the chirdd
hakdars. He said: ““ The rights of the latter were secured
to them by the chits, or sanads, 70, 71, and 72, and these
were grants by the girdsids in perpetuity on condition of

performing the service of collection. These have never been

formally cancelled, and no mention appears to have been made
of them when the girdsids agreed that their dues should be

collected by the Government and paid to them from the Trea-

sury ; they (the chirdé hakdars) would seem to have been left
to make their own terms with the Government. The girdsids
had created an incumbrance on their estate of the todd girds
dues, in the shape of the right of collection, and of receiving
commission for the same, by sanads which have not been
revoked, and ‘when the Government received those dues

into its hands, as trustees for them, it must be held to have |

so taken them with the incumbrance created by the girdsids.”

‘And finding further that the plaintiffs derived their right
from the family of R4jsang, whose sons were declared life-
grantees, he made a decree giving them also an estate to that
extent. '

The special appeal was heard by Gieps and West, JJ.

Dhirajlal Mathurddds (Government Pleader), for the appel-
lant :—There being no obligation to pay the kak to the hak-
ddrs, each yearly payment made by Government to them
was purely Q’oluntary. The repetition of a voluntary pay-
ment, even though it be for a period of more than thirty
. years, does not create a prescriptive right to have such
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payment continued for ever. The origin of the payment
being ascertained, no presamption can be raised from long
enj:)yment. A chirdé hak is in the nature of moveable
property : no payment has been made in respect of it since

© 1860, and the plaintiff’s claim is, therefore, barred.

- Nanabhdi Haridés, for the respondents: —The paymeﬁt

" was not voluntary, and was not even alleged to be so by the

defendants in their written statement. A payment of a
todé girds hak for a long period raises a presumption of
permanence. The same rule should be applied to chirda haks.
It was held in ﬁneedsangji v. The Collector\of Strat (a) that
where Government has paid a todd girds hak to a girdsid
for a long and uninterrupted period of time, the onus of
proving that the hak is not perpetual lies upon Government.
The payment to the holders of chirdé haks for such a length
of time as sixty yearsimplies that it was received and paid as
of right. The Collector has admitted that the girds huk in
this case has been continued for the lifo of its present re-
cipients, and the chirdé hakdérs cannob be deprived of their
rights for that period at any rate. The nature of the ar-
rangement between the girdsid and the Government has not
been shown ; but, whatever it was, it cannot affect the chirdd
hakddrs, who were not parties to it. "

Dhirajlal  Mathurddas, in reply :—The decision in Umed-
sangji v. The Collector of Stirat does not apply.  The Govern-
ment was a trustee for the girdsids. There is no agrecment
here from which a trust arises. The payment was purely
voluntary. ' :

The judgment of the Court was delivered by

Wasr, J. :—The facts established in this case, and the his-
torical records available for reference, are too meagre to

. enable the court to come to a completely satisfactory decision

as to the legal position and rights of chirdd hakddrs in Guja-
rat before the introduction of British rule in that province.
This much only appears certain, that the chirdadars were
employed by the girdsids—whose own claims are of such
‘ (@) 7 Bom, H. C. Rep., A. C. J. 50
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ambignons origin—to collect their dues from the villages over
“which their right or their power extended. On the establish-
ment of the British Government the direct collection of the
girds haks was disallowed. The Government itself undertook
the collection of the impost where it was recognised, and
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‘paid over the proceeds, in some cases under agrecment, in -

others without it, to the girdsids whose title it admitted.

The collection of girds haks by the claimants themselves
and their retainers having ceased, the duty of the chirdéddrs
ceased with it; but the Government continued the payment

to the latter of an amount equal to that of Their previously -

accustomed peraentage for many years. The payments in
the present case appear to have been made from 1818 to 1860.
Tt is admitbed ab the same time that no agreement was ever
entered into between the Government and the plaintiffs by
which the former bound itself to continue the payments to
the latter in perpetuity, or. for any definite period. The
contention of the plaintiffs is that each single payment daring
forty-one or forty-two years constituted, in the absence of
explanation, a fresh admission of the plaintiffs’ legal right
to the Tiaks in question; and thus a prescriptive title has
been established by a continued enjoyment extending beyond
a period of thirty years. TFor the defendant it is answered
~ that no acknowledgment of right is to be deduced from a
bare payment; that no prescriptive title has grown up from
a succession of acts each of which was purely voluntary ; and
that no legal'right to the payment, as against the Govern-
ment, having been made out by evidence, the claim ought to
be rejected.

The District Judge’s view was that the gi;'dsic'ls, by their
dealings with the chirdadars, had created for the latter a
vested interest.in their share or percentage of the girds
hals, and that the Government, having itself undertaken
the collection of these haks, was bound to pay the share due
to the chirdadéars out of its collections. The rights, how-
ever, of the chirdadars, if rights they really were, could
not be affected by any agreement or arrangement between
third parties, If they had a vested interest in the haks the
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property, subject to that interest, of the girdsids, that interest
remained just the same after the agreement by which the
Government and the girdsids came to terms as before.
‘What they say is that they were entitled to levy the haks and
deduct a perecentage. This right, if it subsisted, they might
have insisted on, nctwithstanding the new arrangement.
If it was denied, they might have established it at law. If
it was admitted, they might have made it the basis of an
actual contract. But it cannot be said that by the mere
payment any right, much less the right alleged by the
plaintiffs, has been admitted, further than as to the payments
actually made. It cannot be said of an individual payment
without more that it involves an admission of any right
beyond that to the payment itself. To make it evidence
of a- further right, it must be taken with other extrinsic
circumstances constituting, by logical inference or by some
rule of law, proof of the right asserted.

This brings us to the question of prescriptive title set up
in this case. The Government made annual payments to the
plaintiffs for more than thirty years.  The enjoyment thus
long continued in the plaintiffs constituted, it is urged, a pre-
scriptive title binding the Government to the continuance:of
the payment for all time to come, or, at any rate, for the
period during which the girds payments shall be continued
on which the. chirdé hak was originally a charge. The
latter part of this argument hardly needs separate consider-
ation. The plaintiff relying on the mere repetition of the
payments as ifself constituting a valid fitle, and those
payments, by the admission of the defendant, not being
referable to any temporarily existing right now .expired or
extinguished, the claim to them, if good at all, 18 good in
perpetuity. If the payment unexplained of sums of money
annually for more than thirty years can create a right to
them which did not exist at the inception of the practice,
that right has here been created by the acts of the Govern-

ment, ' _
The plaintiffs, in support ‘of the right, point to Reg. V., .
Sec. 1, of 1827, What that enactment says is that ¢ when-
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ever lands, houses, hereditary offices, or other immoveable

property have been held”” for more than “thirty years by
any person as proprietor....... ..such possession shall be re-
ceived as proof of a sufficient right: of property in the same.”
It is not necessary now to consider whether the Regulation
was meant to afford legislative recognition to any doctrine
of acquisitive prescription—was anything more, in fact, than

a simple Limitation Act, making lapse of time an answer to
claims, but not a foundation for claims. The words we
- have quoted do not extend to the particular case before us.

Here there has not, in any intelligible sense, been possession
of anything whatever, nor has there been an actual and
active performance and enjoyment of the functions and
emoluments of an hereditary office as such. We have, for the
purposes of the present inquiry, to deal with the bare fact of

payments—on no acknowledged right and not connected.

with the performance of any duties—continued for more
than thirty years. If on this basis a prescriptive title can
be built up, it must be simply by analogy to the rule pre-
scribed by the Regulation, not by any possibility of compre-
hending the case within its positive terms.

Von Savigny, in the course of his profound investiga-
tion of the theory of prescription, shows .that the idea of
prescription as a direct source of rights—that is, of acquisitive
prescription—is quite foreign to the Civil Law, from which
it has Yeen evolved by the fallacious generalisations:of mo-

dern commentators. ~Its true sense, -as he demonstrafes,

was as an exception or means of defence independent of the
original merits of the case. A most dangerous consequence

of the false doctrine, he shows, is that, taken in its fall .

extent, it includes all cases of the exercise or non-exercise of a
right, even those in which the positive law ascribes no par-
ticular effect to the mere lapse of time. That rights in general
can be created, independently of express rules, by the mere
lapse of time, he proves to be an -idea resting on no sound
principle, and, as an instance of the false conclusions to
which it leads, ho gives the case of payment of interest on a
supposed obligation for thirty years being taken asaffording
a preseriptive basis for the obligation itself.
viiL—23 A C
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The. English law of prescription is neatly summarised in
Shelford’s Real Property Statutes, p. 25 et seq. From this it
will be seen that prescription in that law signifies’ an indivi-
dual right, or rather the source of an individual right in
immemorial usage, which right attaches to the person or to
the estate. From such immemorial usage a presumption
arises of a grant once made upon which it was founded. A
title to lands or other corporeal substances cannot be made
by prescription. On account of the formalities essential, es-
pecially those formerly essential, t0 a valid transfer in the
case of such property, “ more certain evidence may be had,”
and supersedes the mere usage which is the only mode of
enjoying an incorporeal hereditament. Thus “prescription
by immemorial usage,” it is said, ““can in general only be
for incorporeal hereditaments which may be created by
grant,” as distinguished from corporeal property, in which
livery of seisin and retention of possession are possible.

The immemorial usage necessary to ground a title by

‘ prescrlptlon could, however, be satisfactorily proved in only

a few of those cases in which it had actnally subsisted. Per-
ceiving this, and moved by an instinctive sympathy in favour
of long possession, ¢ the courts have interpreted an enjoy-
ment of an incorporeal right for the period of forty years, or
even twenty years, unless rebutted by other circumstances,

‘a8 presumptive evidence that the right has subsisted time out

of mind, and consequently, unless its origin could be proved,
asufficient foundation for establishing a prescriptive right.”
Busb the principle prevailing as amongst private persons was
always qualified as regards the Crown by the maxim Nullum
tempus occurrit regi.”” This Liord Hobart calls especially ¢ the
King’s plea:” because, although it is but reasonable that pri-
vate persons should lose the rights which they have long
disused, it would not be just that the King (and through
him the public) should suffer in the same way through the
negligence or corruptlon of public officers whose duties and

“interests may tend in contrary directions. By some Acts of

Parliament the Crown’s powers of recovery are expressly
limited like those of prlvate persons, but where this is not
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the case the prerogative is not touched by mere general
words. - Thus where even an actual enjoyment of an incor-
poreal hereditament had been continued for ‘centuries as of

right, the holder helping himself to that to which he was, or

was supposed to be, entitled, the Crown, according to the
English Common Law, could still step im, and, as would be
said in this country, “resume the hak” or “ indm,” uﬁless a
grant could be produced or proved, which grant, if in de-
rogation of public right, must have been made on good
consideration, as of the concession of a right of passage as
a ground for a grant of tolls.

An incorporeal hereditament is defined as a ¢ right issuing
out of a thing corporate, whether real or personal, or concern-
ing, or annexed to, or exerciseable within the same,”” This

. definition is not expressed with scientific accuracy, but what-

it points to is evidently the exercise of rights over property
récognised in its bulk as owned by another. It cannot be
said that the receipt of money paid on no claim or acknow--
ledgment of a right over any particular corporeal property
falls within this notion. Such a payment then is of the
nature of a simple annuity, perhaps a purely optional allow-
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ance, paid from year to year. On such a bare payment or

series of payments traced definitely to its origin forty years
. back, it is clear that a prescriptive title to payment for ever,

or even for one year more, cannot be built up, according to-

the English law.

As to the Hindd law on this subject not much need be
said, as it was not relied upon in argument on either side..
That law appears not to dwell on the distinction between
possession and the exercise of rights unconnected with
possession. The lapse of Smirtakéla, or the period to which
the memory of man extends measured by three generations,
reckoned equal to ‘a hundred or to sixty years (Stokes’s
Hindu Law Books, p. 31; Colebrooke, Dig., Bk. V., T. 395),.
appears to give an absolute title to one in possession or in
enjoyment of a right, but though three descents cast furnish
primd facie evidence of title to the thing possessed, yet this
is not at all an indisputable presumption. Nilkantha,in the
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Vyavahfra Maytkha (Ch. II., Sec. IL, 1), says approvingly :
“ Narada declares the 1mpe1fect1on of (right in) the thing
contestea when supported by enjoyment only ‘He whoe
simply pleads possession but no title, in consequence of
proving such false possession is to be considered a thief.””
Here there was not possession of anything, nor enjoyment,
on an acknowledged claim of right : no ground, therefore, for
the establishment, as against the Government, of a right fo
payment in future. '

From whatever direction, therefore, we approach this ques-
tion, no title by mere prescription appears to have been made
oub. It may be a subject for some regret that the Govern-
ment should, by continuing the payments for so long a
period, have encouraged the notion, which was almost
eertain to spring up, that they were made in performance of
a legal duty, not of mere grace ; but the mere fact of pay-
ment to a man of that to which he is not entitled is never in
itself an injury, so as to afford him a just ground of com-

- plaint when the payment afterwards ceases. It is only as

raising in certain cases a presumption of the: existence of a
right, of which other evidence, through the lapse of time,
is ot forthcoming, that the frequent repetition of acts such
as payments, when unexplcﬂned becomes in effect, though

.incidentally, the foundation of rights. Here there is no

room for such a presumption : the title, if there be one, may
be traced back as well as the payment; and we must reverse
the decree of the District Court, with costs throughout on
the respondent.

Deeree reversed.
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