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for the Collector to show that the two extra Kérkuns, or one
of them, were necessary to ensure the pélformance of the
Deshmukh’s usual services; and this he has not even at-
tempted to show.

I would allow the claim to tho extent of Rs. 216 per an- -
num (the pay of two Kérkuns at Rs. 9 per mensem) for the
six years preceding the institution of the suit. I would alfo
allow interest at nine per cent., and costs in p1oport10n

KemBaLL, J. :—1 concur.
Decroe accordingly.

e

Regular Apjocal No. 45 of 1870.

RU'PCHAND HINDUMALL . venvanvnnsnanneenn - Appellant.
RAREMA'BAT .oiviiunnennne. cervenanneenos Jo0SpORdONE,

Hindd Law—Adoption by Widow—Consent of Kinsmen of Husband—
Consent of person in whors Husband’s Estate is vested.

Although, as a geﬁeral rule, the adoption by a Hindd widow of a son
to her deceased husband is in the Marithé Country good, without the
consent of her hushand’s kinsmen, when the estate of her husband is vested
in her or in her and her co-widow jointly, yet when such adoption has the
effect of divesting an estate already vested in a third person, (e. g.) the
widow of her husband’s deceased brother, the consent of sueh third per-
son would appear to be necessary to give validity to such an adoption.

Rakkmdbai v. Rgdhébdi {a) and The Collector of Madura v. Muttu

L‘Ramalinga Sadhupathy (b) commented on and compared,

VHIS was an appeal from the decision of Madsn Shrikrish-
niji, First Class Subordinate Judgo of Pum in Original
Suit No 39 of 1869.

The plaintiff, Rdpchand Hinddmal, obtained a decree
against one Badridds Anandrdm, and attached certain im-
moveable property and 500 Rs, in cash in execution of that
decree. The attachment, however, was raised on the appli-
cation of the defendant, Rakhmabdi, under Sec. 246 of the
Civil Procedurc Codo. The plaintiff thereupon brought this
snib to establish the right of his judgment-debtor (Badrid4s)

(«) 5Bom, 1L C. Rep., A, C. J. 181.
(®) 12 Moo. Ind. App. 397; 8. C. 10 Cale. W. Rep, P.C.17.
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to the property. He alleged in the plaint that the property
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in question had belonged to two brothers, Anandrim and ppgpena

Sobh4rdm, who were undivided in interest, and that Badri- Rkt

dds was adopted by Sarjdbdi, the widow of Anandrim, and
that Badrid4s, therefore, was the owner of the property.

Rakhm4b4i answered that she, and not Badridds, had had
the possession and management of the property ; that on the
death of Anandrém the property vested in her husband,
Sobhardm, and as widow of Sobhardm she was the sole heir
to his property after his death.

It appeared that Anandrém and Sobh4rim were two_un-

gﬁvgggg;brothers; that Anandrim predeceased Sobhdrim,
leaving & widow, Sarjdbdi; that Sobhdrdm subsequently
died leaving a widow, the defendant, Rakhm4b4i; and that,
after the death of Sobhdrdm, Sarjdbdi adopted Badridds as
the son of Anandrfm.

The Subordinate Judge held that the property in dispute
belonged to the estate of the deceased Sobldram; that
Rakhméb4i, and not Badridds, was the heir of Sobhdrim :
and, therefore, that the property could not be sold in satisi
faction of & decree obtained against Badridds. From this
decision the plaintiff appealed to the High Court, and tlo
appeal was argued before Mervitn and Kemearr, JJ.

Néndbhai Haridés, for the appellant :—No partition of the
family property having taken place, and the adoption of
Badridés being admitted, the Subordinate Judge was wione
in law in holding that Badridis was not the heir of Soo—
bhérim, and, therefore, owner of the property in dispute. The
decree No. 393 of 1865 ought not to be regarded as o decrce
against Badridds individually, but one binding on the wholo
family property. The adoption of Badrid4s was valid, whethep
the defendant, Rakhmibdi, gave her assent to i; or n tl'
Rakhmébai v. Radhabai (c). 0.

Dhirajll Mathurddas; for the respondént

S . :—~The s i
of Badridds is invalid, as the respondent dj © adoption

d not consent to
(¢) 5 Bow. H.C. Rep., A.C. J. 181,
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it.  But even supposing she did, the consent was limited

to Anandrim’s share of the property, as the property was’
divided between her and Anandrdm’s widow, Sarjabsi: = Un-

der that division, Anandrdm’s share, including the shop at

Pupd, remained in -possession of his widow, Sarjdbdi, and
Badridds. Rakhm4béi had exclusive possession of the shop .
at Siror, and the rest of Sobhdrdm’s property. ‘

Mzrviny, J. -—This is a suit to establish the plaintiff’s
right to attach certain property in execution of a decree
against one Badridés.

The decree was sought and obtained against Badridds as -
heir of Sobhirdm and Anandrim, and as manager of two
firms, described as the firms of Nensukh Sobhdrim and Nen-

~ sukh Anandrém.’

~ The admitted facts of the case are these :—Anandrim and
Sobhérdm were brothers undivided in interest. Anandrdm
predeceased Sobhirim, and both died without issue. Anan--
drém left a widow, Sarjabéi, who adopted Badridds after the

deaths of Anandrdm and Sobhardm. Sobhérim left a widow,

Rakhmébdi, the defendant in the present case. Anandrim

and Sobhéram had shops at Puné, Sirur, and other places,

and after their death these shops continued to be carried on,

that at Pund under the name of Nensukh Anandrim, and
that at Sirur under the title of Nensukh Sobhérdm. The'
debt for the payment of which the plaintif’s decree was
obtained was incurred by Badridds on account of the Punj
Shop, but the property which has been attached belongs to
the shop at Slrm

In 1868 the plamtlff attached certain property in execution
of this samo decree. The attachment was raised on the
application of Rakhmdbdi, and the plaintiff brought no suit

~ to establish his right. Tt has been contended for the defend-

ant that the present suit is barred by the order passed in the
former inquiry, under Scc. 246 of Act VIII..of 1859. Bus
as the order for raising the attachment was passed éole]y on
the ground that the property then attached was nob proved
to be in iho possossmn of the plammﬁ’ judgment-debtor,
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" Badrid4s, it does not affect the question of the plalntlﬁ" 1871
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right to attach the other property. : Hixpusan

The questions {or determination are: (1) whether Badrids, RAKH;;'BA'I,
as the adopted. son of Anandrfm, is owner of the attached
property ; and (2) if not, whether the property is liable to
be attached and sold under a decree obtained against Badridas
as*manager of the firms of Nensulkh Sobhér4m and Nensukh
- Anandrém.

On the death of Anandrim thewhole family property vests
ed in his brother, Sobhfrdm, and on Sobhérdm’s death his
widow, Rakhmébai, suceceded to the whole. The legal ef«
fect of a valid adoption by Anandrém’s widow would be to
divest Rakhmébdi of the estate. It has been repeatedly held |
that adoption by a widow-has a retrospective effect, and, re-
lating back to the death of the deceased husband, entitles
the adopted son to succeed to his estate as the samd stood
at the date of his'death. A son adopted by a widow is in
the same position “as a posthumous son, and may even set
agide an alienation made by the widow to the prejudice of
the property, unless made under circumstances of inevitable
necessity. It results from this fiction of Hindd law that
if the adoption of Badridds was a legal adoption, Badridas
must bo considered to have been a coparcener with Sobh4-
rdm from-the date of Anandrdm’s death, and to have suc-
ceeded to the whole estate on the death of Sobhir4m.

The question is, whether an adoption by a widow, which
has” the effect of divesting an estate already vested in a

person other than the widow, is a valid adoption.

I should feel very great difficulty in holding that such an
adoption would be valid if made without the consent of the
kinsman or kmsmen in whom the property of the deceased
had vested I} is true that in Rakhmdbés v. Radhébéi ((Z)
it was held that in the Marathd Country an elder Hindi
widow has the power to adopt a son to her deceased husband
without the consent of a younger widow, notwithstanding
that the younger widow has a vested intercst in the property.

(d) 5 Bom, H. C. Rep., A. C. J. 181.
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But the case of two widows is a peculiar one. In his judgs

Hmnu var Ment in that case, Couch, C. J., said: “Tt would seem to be

RAKHMA'BA’I.

nnjust to allow the elder widow to defeat the interest of
the younger by an adoption against her wish. But; on the
other hand, if the adoption is regarded as the performance of
a religious duty and a meritorious act, to which the assent of
the hushand is to be implied wherever he has not forbidden
it, it would seem that the younger widow is bound to give
her consent, being entitled to & due provision for her main-
tenance ; and if she fefuses, the elder widow may adopt with-
out it.” . In this I entirely concur. The two widows being
equally bound to take the measures necessary to secure their
husband’s future beatitude, the younger widow, who; by
withholding ler consent, ignores the feligious obligation
imposed upon her, has no right to coniplain of injustice if the
adoption be made by the elder widow without her corsent.
But it does not follow that the plea of injustice is t0 be equally
disr egarded Whele itis put forward by a person who is under
116 such rehglous obligation. In Rakimdbdi v. Rddhabdi it
“Was cermmly laid down in the broadest terms that in the
Mardth4 Country a Hindé widow may withont the cousent
of her husband’s kindred adopt a son to him, if the act i
done by her in the proper and bond fide performance of a
religious duty, and neither capriciously nor from a corrupt
motive. But the Judges by whom that case was décided

_were -not dealing with an adoption which would have the
~ effect of divesting an estate vested in a relative other than a

widow, nor in any of the decided cases on which they relied
was the validity of such an adoption in issue. It does not
appear to me that the authorities quoted would be snfficient
to support the vahdlty of an adoption working such manifest
injustice.

In the case of The Oollector of Madura v. Muttu Bama-
linga Sadhupathy (¢), the Judicial Committee of the Privy
Council have determined that, according to the law prevalent
in the Dravid4 Oouﬁtl“y, a Hindd widow, not having her

hushand’s permission, may, if duly authorised by his kin-

- ™ (¢) 10 Cale.' W. Rep., P. C. 17,
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‘dred, adopt a son to him. - They then go on to say: “The
question who are the kinsmen whose assent will supply the
want of positive authority from the deceased husband is
the first to suggest itself. Where the husband’s family is
in the normal condition of a Hinda family,—i.e., undivided—
that question is of comparatively easy solution.  In such a
cgse the widow, under the law of all the schools which admit
this deputed power of adoption, takes no interest in her
husband’s share of the joing estate except a right to mainte-
nance.” And, though the father of the husband, if alive,
might, as the head of the family and the natural gnardian of
the widow, be competent by his sole assent to authorise an
‘adoption by her, yet if there be no father the consent of all
the brothers, who in default of adoption would take the
husband’s share, would probably be required, since it would
be unjust to allow the widow to defeat their interest by
mfroducing a new coparcener against their will.” Their
Lordships then proceed to express an opinion that when
the family is divided, and the widow has consequently
taken by inheritance her husband’s separate estate, it is not
necessary. for her to obtain the consent of reversioners, but if
is sufficient for her father-in-law, or some responsible kins-
men whose concurrence in the adoption may be sufficient
evidence that the act was done by the widow 'in the proper
and bond fide performance of a religious duty, and neither
capriciously mor from a corrupt motive. In other words,
when the estate is vested -in the widow, she may adopt
without the consent of reversioners, but when the estate is
vested in persons other than the widow, and the immediate |
effect of an adoption would be to defeat the interest of those
- persons, then justice requires that their consent should be
obtained. This proposition seems very reasonable and just;
and it is based upon authorities which, though not regarded
with so much respect here as in the Dravidd Country, are
not without weight in this Presidency. The decision in
Rakhmdabai v. Radhabai, and the authorities on which if
is based, may be accepted without hesitation, as showing
that in the Marsthd Country a widow in whom the estate is
vested may show by other evidence than the asgent of a
vir—16 A ¢ '
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1871 responsible kinsman that (to use the words adopted by the
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v referred to) the act of adoption was done by her in the

RaxHMA'BA'L ’ . .
proper and bond fide performance of a veligions duty, and

learned Judges from the decision of the Privy Council above

neither capriciously nor from a corrupt motive. But where
the estate is vested in another than the widow, I should be
disposed to hold that justice would require us to follow the
“opinion of the Privy Council as to the necessity of the assent
of the person whose interest would be defeated by the
adoption. It has not escaped me that in referring to the
remark of the Privy Council, Couch, C.J., says: ¢ The inter-
est of the younger of two widows cannot, we think, be
regarded-in the same light as that of a member of an undi-
vided family, and probably their Lordships would not con-
sider the remark applicable in cases where, by the law
which governs them, no consent of kinsmen is required.”
I, too, think that their Lordships would probably not
consider their remark applicable in the particular case
of the two widows which the Chief Justice was considering:
for, as I have remarked, that was an exceptional case, in
which an argument founded on. injustice could not be main-
tained. But in cases in which a deviation from the opinion
expressed by the Judicial Committee would work manifest
injustice, I am disposed to think that their Liordships would
consider their remark applicable. ‘

Although I have thought it necessary to make these ob-
servations in order to show that I do not assent to the argu-
ment of the appellant’s Pleader in this case, who m;aintains,
on the authority of Rakhmabdi v. Rddlldbdi, that the adoption
of Badridds is valid, whether or not Rakhm4bi consented
to the adoption, yet it is not necessary for me to do more
'.chan express an opinion that the adoption would have been

. g.lv\“l_iil)Vithout Rakhm4bsi’s consent, because there is suffi-
clent evidence that Rakhmébéi did consent to the adoption.

. The cvidenco of the plaintifi’s witnesses Nos. 49 and 50
18 fo{?he effect that Sarjibéi, Anandr{m’s widow, and Rakh-
Il?db‘u bl"ought Badridds when a boy from Farrak4b4d ; that

oth ladies proclaimed that he had been adopted as heir
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'both of Anandrim and Sobhérdm ; that they gave caste-feasts
in honour of the event, and publicly seated the boy on the
gédi of the shops both at Pund and Sirur. It.isin evidence
that, during Badridds’s minority, suits in connection With the

Sirur shop were brought in the name of Badridas (exhibits

Nos..11, 13, and 18), and this could hardly have been done
Without Rakhméb4i’s knowledge and consent. It'is shown
that, when he came of age, Badridds managed the shop at
Sirur as well as that at Pand (witnesses Nos. 50, 52, 53, and
54) ; that he drew hundis in the name of Nensukh Sobhérim
(exhibits Nos. 15, 16, and 17), which were duly entered in
the books at Sirar (exhibit No. 62 and witness No. 54) ; that
money was paid from the Sirur shop in liquidation of debts
incurred by Badrid4s at Pupé (witness No. 61); and that
after quarrelling with Rakhmdbdi, who took possession of
the Sirur shop, he continued to conduct the Puns business
until it failed. This evidence shows clearly that Rakhmé4b4i
consented to the adoption, and intended that the adoption
should have its full legal effect, namely, that of making
Badrid4s the heir of the“e*ﬁgue estate of Anandrim and So-1
. bhirdnr. Some of the evidence g objected to, as being that
of interested witnesses ; but it would seem to have been easy
to disprove it if it had been false, and this the defendant
has not attempted to do. It has been suggested to us that
Rakhmébéi only consented to an adoption so far as it af-
fected Anandrdm’s share of the property, and that she and
Anandrém’s widow did, in fact, divide the property, Anan-
drdm’s widow and Badridds remaining in possession of Anan-
drém’s share, including the shop at Pund, while Rakhm4-
béi had exclusive possession of the shop at Sirur and the
rest of Sobhardm’s property. But this is quite a new case,
and inconsistent with that set up by Rakhm4béi in the court
below. It is also inconsistent with the admitted fact that
* Anandrdm and Sobhdr4m were undivided ; it is not support-
ed by any evidence of any subsequent division between the
widows, and it is contradicted by the evidence which has been
already reviewed, and which shows that Badridés was put in

possession of the shop at Sirur as well as of that at Puna.
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The only circumstance in favour of it is that in 1848, after
the .death of Anandrém and Sobhérhm, their two widows
applied for a joint certificate of administration to their estates,
and a joint certificate was granted; in which Sarjdbii was
declared to be the heir of Anandrdm, and Rakhmdabéi to be
heir of Sobh4rdm. This certainly goes to show that Rakh-
méb4i was at that time ignorant of, or indisposed to assert,
her strict legal rights : but it also shows that the two widows
were acting in complete accord in regard to the management
of the whole estate, and so lends confirmation to the evidence
that they acted in accord in adopting an lieir to the estate.

On the whole, I see no reason to doubt that the adoption
was made with the consent of Rakhmdbai, and with- the
intention on her part that it should have its full full legal eif_(_e_gt
Having been made with such consent and intention, I am of
opinion that the adoption is valid, and that the effect of it is
to make Badridas the owner of all the estate of Anandrim and
Sobhérém, including tHe propérty which has been attached
by the plaintiffin execution of his decree. against Badridés.
It follows that the plaintiff is entitled to a decree, and that’
it is unnecessary to go inte the second question of the effect
of the plaintiff’s previous decree, so far as it purports to be
against Badridds, as manager of the ﬁrms of Nensukh So--
bhardm and Nensukh Anandrim. -

The Pleader of the respondent, in support of his argument
that an adoption can in no case be held valid which has the
effect of divesting an estate once vested, has referred to the
case of Bhoobun Maye Debia v. Ram Kishore Acharjee (c).
In that case A claimed, by virtue of adoption, an estate
which B had inherited from C. Even if A had been
a natural-born son, B, and not A, would have been the

‘heir of C; and it was held that under such circumstances

A could not defeat B’s estate. There.would seem to be no
room for doubt on this point, and the decision in that case
certainly does not support the argument (which is, moreover,
at variance with the decision in Rakhmdbés v. Radhabai)

{¢) Sutherland’s Privy Council Judgments, p 574 also in 3 CaIc VAR

3
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that an adoption can in no case operate to defeat an interest 1871,
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> - . I
I would reverse the decree of the court below, with costs. Raxmma'sa'r.

Kewupar, J.:—I concur.
-MW;
Special Appeal No. 117 of 1870. Feb, 22,

DavA’8EA'T DIPCHAND .oovevievevnrannnenn o Appellant.
IIA'NIKLA"L VRIJBHUKAN ............;........Respomlent.

Shares——SaZeforfuture delwery—Notzce by Purchaser that he will not
accept—-Readiness and Willingness of Vendor fo deliver—Pledge of Shares
to a third person. '

Where a contract is made for the future delivery of shares, and the.
_purchaser, before the delivery day, gives notice to the vendor that he (the
purchaser) will not accept the shares, the vendor is thereby exonerated from
" .giving proof of his readiness and willingness to deliver the shares.

Semble, The.mere fact that such shares are pledged to a third person
is not sufficient to show that the vendor is ot ready and willing to deliver
them, if there is nothing to show that the pledgee is not willing to assist

_ the vendor in carrying out his contract, and it being apparently for the
‘ advantage of the pledgee that he should do so. '

THIS was a special appeal ‘frofx»l_»the decision of the Judge
~ of the District of Sérat, confirming the decision of the
Sadr Amin of Broach.

Dayabhdi Dipchand instituted this action to recover the
sum of Rs. 3,825, being the balance due on account of forty
shares of the Broach Bank and Finance Corporation, Limited,
alleging that-the defendant, Ménikldl, had entered into an
agreement with him on Ph4lgun Vad 7th, Sarvat 1921 (19th -
" March 1865) to pay for, and take delivery of, the said shares
from him on or before the 15th of July following, but that the
- defendant, Méniklil, had refused to take delivery when the

shares had been tendered to him on the day agreed on. °

The plaintiff,” accordingly, sued to recover the contract
value of the shares less the proceeds from the sale of the
shares. .

The defendant, M4nikl4l, admitted the execution of the
agreement, but said that it wasa sattd, or wagering contract,
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