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1st—Whether the five $hikdns, the subject of this suit,

formed part of the family property.

"2'ndly—Whethel~ the said five thikéns, or any of them, or
any part thereof, have ever been the subject of a partition,

either by suit or otherwise, amongst the parties to this suit.

8rdly—When were tho said five ¢hikans, or any of them,
or any part thereof, redcemod by Hari or any of the defend-
ants from the mortgagees thereof; and, incidentally to this
third issue, '
4thly—Whether this suit is barred by the law of limitation.

5thly—Whether in the event of the trying court being of
opinion that the plaintiffs are entitled to recover a share or
shares in the five fhikdns, the subject of this suit, the plaintiffs
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are bound to compensate the defendant Hari to any and .

what extent in respect of the redemption of the same five

thilans, or any of them, or any part thereof, by him. And it
is further dirccted that the trying court shall be at liberty
to take such further evidence in this cause on such re-trial
as aforesaid as may be necossary Costs to abide the final
result. -

Decree reversed and case remanded.

[ R,
Special Appeal No. 22 of 1871.

NaTBATE KRISINATL. cooeccniceeenssnee Appellant.
Hari Jaort. ... ..... Respondent.

Hindé Low—Adoption by Widow—Adoption of Married Man among
Shiidras—Gifts of Ancestral Property previous to Adoption,

According to the Hindd law obtaining in Western India, the adoption
of a Shidré who is married at the time of his adoption is not inyalid if the
adopted person be 4 sagotra (of the same family) of the -person adopting.
A son adopted to her husband by a widow is entitled to set aside a gift of
ancestral immoveable property madeby his adoptive father’s widow previous

to his adoption.

THIS was a special appeal from the decision of R. F.
Mactier, Judge of the District of Satdrd, in Appeal Suit

No. 38 of 1870, confirming the decree of the Subordinate

Judge of Rahfmatpur,

© June 12, ’
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The plaintiff, Hari, alleged that e was adopted by one
Bi4l41, widow of Jagoji—a member of the Shiddrd caste, who.
owned a piece ‘of land and a house; and that one N4théji,
who was in wrongful possession of them, would not give up
his possession though requested to do so. The plaintiff, there-
fore, prayed that the court would eject the said Néthay from

* the property in question.

Néthéaji, inter alia, answered that the plammff had not
been adopted, as alleged, and that the property had been given
to him (N&théji) in gift by the deceased.

The court of ﬁrst instance held that the plaintiff had beén

. adopted by Balal and that he was her heir, and that BAl4i

had no authonty to make a gift of Jigoji’s immoveable pro-
perty, and gave a decree in the plaintiff’s favour.

The court of appeal upheld this decree, for the following
among other reasons :—

“The adopting mother, B4ldi, and the giver in adoption,

’ Bévji, both say the plaintiff, Hari, was received and given

in adoption ; and the writer and the attesting witness, Nos.
22 and 23, prove having written and attested No. 14, the
deed of adoption, which sets forth the facts ; the giver is a
cousin of the adopting widow’s husband, and, as he is in the
same gotra, this is all legal. As to the adopted son, Hari,
being an eldest son, as alleged, this is not proved by the
evidence ; and as to an objection now made, that Hari is
married and hasg children, I can find only one decision to the
effect that the adoption of a married man is illegal ; and this
is a very old case of the Madras Sadr, dating 4.p. 1823,* and
the contrary doctrine is laid down at page 75 of Macnagh-
ten, where'hé says: But when a relation, or sagotra, is

. to be adopted, no obstacle exists on account of his being of

mature age, married, and having a family;” he says this on
the authority of the Maytkha, ‘at page 64 of which are. the
words ‘a married man, who has even a son born, may become
an adopted son.’ I prefer the authority of this last to such
an old decision as that quoted by Strange, and I have met

* See Strange’s Hindi Law, Appx., p. 87.
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with several cases in this district, unopposed, in which an __ 1871
adopted son was married and had a family : and I do not con- %;;;‘;: ol
sider that a man’s being married, with a family, will defeat o
the original object of his being adopted at all. And if his:

being married does not defeat this object, I can see no reason '

against his being so. I bave looked over all the authorities

on this point, the chief being the Dattaka Mimérmsé, and I

can find ‘no prohibition of such an adoption : so that, under

the rule which I quote ig the

Quod lex non vetat permittit.
margin, I must conclude that the

_adoption of a marmed man is valid, and that this adoption of

the plaintiff was, therefore, strictly according to Hindd law.”
The special appeal was heard by Mgervins and Kemsatr, JJ.

Bahiravndth Mangesh, for the appellant :—The adoption of .
a married person is invalid by the Hindd law. After the per-
formance of the Upanayana ceremony there can be no adop-
tion: P. Venkateshaiya v. M. Venkata Charlu (a); Dattaka
Chandriks, Sec. IL., para. 25 {b); T. L. Strange’s Manual,
para. 104, p. 27 ; Macnaghten’s Hindd Law, Ch. VI., p. 75 (ed.
of 1829) ; Cowell’s Lectures on Hindd Law (1870), pp. 829~
334 ; and cases collected in Norton’s Leading Cases, p. 65.
Marriage is, therefore, even amongst Shadrés, an insuperable
ar: Strange, p. 91; Norton’s L. C., p. 76. The Dattaka
Chandrik4 and Dattaka M{mérs4 are of universal authority,
and their doctrines are not to be disputed. It is true that
in the Vyavahdra Maydkba (CIX.), Ch. IV., Sec. V., pl. 19’
(¢), Nilkantha has quoted the authority of his father for the
position that the adoption of a married man with even a son
born is valid ; but Nilkantha’s father was not>a RlShl, and
his opinion is not authoritative.

The adoption of the plaintiff took place four years after
the gift to the defendant, and, as it was made from corrupt
motives in the widow, should be set aside: Rakhmdbai v.
Rddhabdi (d). The doctrine of factum valet will not apply
in the present case, as there is a direct prohibition to such

{a) 3 Mad. H."C. Rep. 28. (5) Stokes’ H. L. B. 642.
(¢) Stokes’ H. L. B. 64. (4) 5Bom. H. C. Rep, A.C.J. 181
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an adoption : Steele’s Customs, 176 Balvomtmfu Bkaskm v,
Bayabai (e).

Jandrdhan Sakhérim- Gadgzl for the respondent :—The*
sole authority on which Norton, Strange, Macnaghten, and
the Madras High Court rely is, as appears from the footnotes,
a passage ffom- the K4likd Purfn quoted in the Dattaka
Chandrik4 as well as in the Maydkha, which is of greater
authority in Western India. But in the present case there is
Tealby no conflict among the authorities. The Dattaka Chan-
drik4 quotes the passage from the Kélik4 Purén at Sec. IL,
para. 25, bub states that it is unauthentic. Ir paras. 26-32
the author points out that, even if the passage be authentic,
its correct ‘interpretation would not prevent a person upon
whom the ceremony of tonsure and other rites of initiation
are performed from being adopted; only a particular ceremony
called “ the sacrifice for male issue,” would in that case have
to be performed.” In para. 83 it is distinctly said : “ And
thus the practice of all the ancients, even in respect to the
adoption of a son, unlimited to any particular time, is upheld.”
The Dattaka Mim4rmsé’s interpretation of the passage is the
same as that of the Dattaka Chandrikd. Nilkantha, the
author of the ‘May"ﬁkha, says that reliance is not to be placed
upon the passage in question, “because it is not to be
found in two or three copies of tho Kélikd Purén” (f).
Even if it were authentic, he says it applies to asagotras (of
different gotras) only. On the other. hand he quotes the ex-
press authority of his father for the position that a married
man having children even can be adopted, and maintains the
position to be reasonable, and not in opposition to the other
authorities. ~Nilkantha’s father, Shankar Bhat, though nob
a Rishi, is the amthor of Dwait Nirpaya—a work specially
intended, as stated in the work itself, for the Dakhan—the
express object of which is to reconcile comﬂlctmb points of
Hind{ law,

For decided cases on the point sce Srce Brijbhookunjee

(¢) 6 Bom. IL. C. Rep., 0.C.J. 82.

(fs) Vyavahira MayGkha; Ch, IV., Sec. V., pl. 20—Stokes’ H. L. B,
. 5
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Maharaj v. Sree Gokoolootsacjee Maharaj (g); Rdje Vyan--

katrav v. Jayévantrav (h), in which the ‘doctrine of factum

valet is distinctly affirmed to be apphca,ble in a case like the
'present. '

The following judgment of the court was (zelivered by .

MerviLy, J.:—In this case we have to consider whether
the adoption of the respondent, Hari, by Balai was valid, he
having been at the time of the adoption a married man jand,
if it be held valid, whether it invalidates a gift of ancestral
immoveable property prevmusly made by Balai to the appel-
lant, Nathaji. . :

It is contended that the adopb on is invalid on the strength
of a passage in the Dattaka Chandrik4 (Sec. IL., § 29) which
lays down that adoption must be performed previously to
investiture in the case of persons of a regenerate tribe, and
previously to marriage in the case of Shidrds, to which
class the parties to. the present suit belong. Sir Thomas
Strange (Manual, p. 91) considered that the rule would be
more absolute in the case of Shidrés than in those cases in
which investlure is the criterion. ‘It would seem,” he
says, “ as if there could be no adoption of one whois married ;
mﬁrriage not being capable, like tonsure and investiture, of
snnulment.”. So Mr. Norton, in his Leading Cases on Hindd
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Law (p. 76), relying on the same text of the Dattaka Chan-

drik4, says: “ An adoption made after the adopted son is

wmarried is clearly invalid,” and he refers to two decisions

of the Madras Sadr Divéni Addlat in 1814 and 1823, There
appear to be no later decisions of the Madras or Bengal
Courts directly bearing upon the point, but the Madras High
Court has held, notwithstanding the doubts expressed by Sir
T. Strange, that the doctrine of the Dattaka Chandriks, as
regards Bréhmans, is absolute, and that an adoption is neces-
sarily invalid if made after the Upanayana has been per-
formed in the natural family: P. Venkatesarya v. M. Venlzam
Charle and others (2).

1 Borr. 181, 196; 2 Borr. 92.
(k) 4 Bom. H. C. Rep., A.C.J. 191.
() 3 Mad. H. C. Rep. 28.
virr—10 4 ¢
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On the other hand, the author of the Vyavabdra Maytkha
seems to have been inclined to take an opposite view.of the
effect of marriage as an impediment to adoption: ““ and my
father has said that ‘a married man, who has even had a
son born, may become an adopted son.” This also is reason-
able, for it is ngf in oppositioﬁ [to other maxims ].” Mac-
naghten (p. 75) says: According to the Maytkha, an au-
thority of the greatest eminence among the Mahrattas, the
restriction as to age relates only to cases where no relation-
ship subsists: but when a relation, or Sagotra, is to be
adopted, no obstacle exists on account of his being of mature
age, married, and having a family.” And other authorities
on this side of India are, so far as they go, of the same

tendency. In a case of great importance, Sree Brijbhookun~-

jee Maharaj v. Sree Gookoolootsaojee Maharaj, reported in'

1 Borr. 181 (ed. 1825), the opinion of the Pandits was that
“when a relation is to be adopted, no obstacle exists on

_ account of his being of mature age, married,” and having a

family, provided he possess common ability, and is beloved
by the person who adopts him,” and the court upheld the
adoption. The opinion of the Shéstris in thatrcase was re-
cognised as an authority (though on another point) by this
court'in Rakhmébdi v. Radhabdi (5). In Rége Vyankatray

“Anandrav Nimbalkar v. Jaydvantrdv bin Malhérrav Réna-
dive (k) an adoption Was>objectéd to, among other rea-

sons on the ground that the person adopted was, at the
time of his adoption, a father, and possibly a grandfather.

But the court refased to set aside the adoption, holding, on-

the principle of factum valet, that such an adoption, if once
made, mnst stand. Independently of the Hindd law, we
think that there is sufficient aunthority for holding that such
‘adoptions are in the Dakhan recognised by the custom of
the country. Mr. Steele’ (Law and Custom of Hindu Castes
in the Dekkan), p. 44, says, speaking of the law : ¢ The Poona
Sastrees do nat recognise the necessity that adoption should
precede Moonj and marriage,” though subsequently, speak-

dng of existing customs, he says the adoptec ¢ should be A

(7) 5 Bom. IL C. Rep., A.C.J. 181, (k) 4 Bom. IL C. Rep., A.C.J. 19L...
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adopted previously to the performance of his Moonj or mar-
riage, at least if not a near relation” (p. 182). In the
judgment now appealed against, the District Judge says:
I have met with several cases in this district, unopposed, in
which an adopted son was married and had a family ;*” and
Le might have added that in the plesenb.case the idea of
disputing the adoptlon on this ground did not even occur te
the appellant until the hearing of the appeal, -

Upon a review of all the authorities, we think that we are
justified in holding that in Western India the adoption of a
sagotra, or relation (as the respondent Hari was) is not

invalid because the person adopted was married at the time.

of the adoption.:

The adoption being held valid, the adopted son has, we
think, the right to set aside a gift of ancestral immoveable
property made by his adoptive father’s widow previous to
his adoption. In the case already referred to () it was held
that an adoption by a widow has a retrospective effect, and,
relating back to the death of the deceased husband, entitles

the adopted son to succeed to his estate. In Ranee Kishen-

mzmeé v. Rajah Oodwunt Singh (m) it was held that, accord-
ing to ‘the Hindd law, a boy adopted by a widow with the
permission of her late husband has all the rights of &

posthumous son, so that a sale by her, to his prejudice, of

her late husband’s property, even before the adoption, will
not be valid, unless made under circumstances of inevitable
necessity. In Bamundoss Moolerjeav. Mussamut Torinee (n)
(in which the decision of the Bengai Sadr Divéni Ad4lat
was adopted without qualification by the Privy Council), the
Judges, referring to that case, said : “In that case the son,
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when adopted, became the undoubted heir, and it was of -

course the correct doctrine that no sale made by awidow,
who possesses only a very restricted life-interest in the estate,
could have been good against any ultimate heir, whether an
adopted son or otherwise, unless made under circumstances

(1) Réje Vyankatrdv Anandrév Nimbélkar v. Jaydvantréy bin Malhir-
rfy Ranadive.
_. {m)3 Beng. 8. D. A. Rep. 228. - (=) 7 Moo, Ind. Arp 109,
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_ of strict nécessity.” In the ‘Mardth4 Country it is not.

necessary that.a widow should have the permission of her
husband to an adoption, provided that the act is done by
her in the proper and bond fide performance of a religious
duty, and neither capriciously nor from a corrupt motive :
Rakhmabéi v. Rédhabai (supra). In the present case, the
person adopted® seems to be the person who would have
inherited the estate after B4ldi’s death; so that, even if
there had been no adoption, the gift to Néthﬁji would have

. been invalid, as against him, after B4l4r’s death. N4th4ji

‘has, in the courts below, contested the adoption on the

ground either that Hari was an eldest son, or that he was

‘married, and not on the ground that the adoption was made

capriciously or from a corrupt motive. Under these circum-
stances we.’see no reason why the doctrine laid down in
Ramnee KishenMunee} v. Rajaly Oodwunt Singh should not
be applied, and the gift by the widow treated as invalid
against the adopted son. We, accordingly, confirm the de-

" crees of the courts below.

KEusaLL, J., concurred,

Decree confirmed with costs.
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