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 Special Appeal No. 19 of 1870.

,A,jIINA ‘PP’ valad ManA’pa'zes’ v Appellant.
BaEmU YA'DAVRA'Y ovveeveviviienvvenennnr... Respondent.

Hindid Law—DMortgage—Possession—Priority—Possession obtained by
subsequent Mortgagee pending suit by prior Mortgagee—Lis pendens, .

As a general rule, by Hindd law a mortgagee in possession is entitled
to have his claim satisfied in preference to the claim of the holder of a
mortgage of prior date unaccompanied by possession.

There are cases, however, which the Comts treat as exceptions to that
general rule.

Thus where a prior mortgagee sued to recover possession of certain
mortgaged premises from the mortgagor, and before judgment was given in
that suit, a subsequent mortgagec filed another sunit against the mortgagor
and obtained judgment, under which possession was made over to him (the
subsequent mortgagee) ; it was held that possession so obtained pending
the earlier suit would not avail to give the subsequent mortgagee priority
over the prior mortgagee.

The effect of a lis pendens in India considered.

THIS was a special appeal from the decision of S. H. Phill.
potts, Acting Senior Assistant Judge of Solépur, in

Appeal Suit No. 83 of 1868, amending the decree of the .

Munsif of Bérsi.

The facts of this case were that one Hari R4jérdm Joshi
mortgaged a field (No. 9) to Krishndppd valad Mah4déppd,
the appellant, on the 29th of April 1860, without transfer-
ring possession of the land to him. Hari Réjdrdm Joshi
afferwards mortgaged the same field without delivering pos-
session of it to Bahira Y4davrdy, the respondent, on the 10th
of April 1864. More than two years afier this mortgage,
the mortgagor mortgaged the same field a second time to
Krishndppd valad Mahdddppd on the 1st of August 1864.
Part of the consideration for this second mortgage to
Krishndppd was stated to be the amount due under the first
mortgage of the 29th of April 1860. This second mortgage
to Krishndppd was also without possession.

None of the mortgages appeared to have been registered.

Krishndppa valad Mahdddppd sued Hari Rdjirdm on the
mortgage-bond dated 1st of August 1864, and obtained a
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decree on the 16th of April 1867. Hari Réjérém Joshi, the

Mana'parea MOTtgagor, defended the suit. Meanwhile, before decree

.
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was pronounced in this-suit, Bahiru Yadavmv obtame&" an
ex parte decree against Hari R4jdrdm on the 9th of Novémber
1866, though he filed his suit subsequently to the suit insti-
tuted by Krishndppd valad Mahdddppd. On the ez parte
decree so obtained, Bahira Y4davrdv took ont execntion, and

. obtained possession of the field on the 1st of January 1867.

Afterwards Krishndppd valad Mahdddppd applied for exe-
cution of his decree, obtained on the 16th Qf April 1867,
and dispossessed Bahirn Yddavrav from the field, wherenpon
Buhirn Yédavedv filed th's petition praying for possession
under Sec. 230 of Act VIII, of 1859. '

The deféndant, Krishndpph, answered that he had obtained
possession of the field under a decree, and that, the land being

“mortgaged to him in the first instance before it was mort-

gaged to the plaintiff, he had a right to have his mortgage
satisfied first. He also alleged that the plaintiff’s mortgage
and the ex porte decree and the execution thercon were col-
lusive and fraudulent transactions.

By the terms of each of the decrees, the land was to remain
in the respective mortgagee’s possession till his mortgage-
lien was satisfied, ‘

The Munsif of Bérsi rejected the petition of Bahiru, and
held that the land having been mortgaged first to Krishndppa

" bin Mah4ddppa, he had a right to havo his lien satisfied be- -

fore the petitioner..

The petitioner, Bahiru fodavrziv; appealed from this order

~to the District Judge of Soldpur, who, in amending the
Munsif’s decree, made the followmg observations :—

“Both the mortgage-deeds are held to be ploved and the
question is whether Krishnapp4, having obtained posscssion
of the land under a decree founded on a mortgage-bond
executed subsequently to that on which the petitioner Bahiru
obtained his decree, can retain possession so acquired by
virtue of a mortgan"e-bond mtecedenb in date to that of the
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petitioner, which has never been sued on, nor has possession ___1871.
. e . KRISHNA'PPA’
been obtained under it. . ‘ , MAHADA PPA

73Ty finding on this issue is in the negative: for as the Batirny

debt due to Krishndppé undor the first mortgage has been YAPAVHY:
extinguished by the amount due thereon being entered in

an.obher deed as part of the consideration thercof, nothing

was still due on the first mortgage-deed. Asthe petitioner’s

unsettled mortgage-deed was executed previously to the only
mortgage-deed of Krishnfpp4 which remains unsettled, he.

is entitled to be first satisfied from the land mortgaged.

“T accordingly amend the Munsif’s decree, and order that
Krishnéppa should satisfy the debt due to the petitioner
secured on the land, and if the petitioner’s claim is not so
satisfied, he should receive possession of the land, and retain
possession thereof till his debt is satisfied.”

The defendant, Krishndppé, appealed from this decision,
and the appeal was this day argued before Gines and MELvILL,
4. ' ) ‘

. Nandbhai Haridés for the appellant.

Shdntdram Nérayan for the respondent. :
' Cur. adwv. vult.

The judgment of the court was delivered this day by

Mevviny, J. :—This appeal was decided by us éz parte on
the 22nd of Junc 1870, but, the respondent having shown
that he was prevented by sufficient canse from appearing,
we have set aside. our judgment and readmitted the appeal.

The parties are rival mortgagees, the appellant Iﬁaving two
mortgages, dated 29th April 1860 and 1st August 1864
respectively, while tho respondent hag an intermediato
mortgage dated 10th April 1864. Neither party was put in
possession by the morbgagor, and in 1866 they both sued
the mortgagor for possession. The appellant’s suit was
instituted before that of the respondent; but bis claim having
been contested, while judgment in the respondent’s suit was
allowed to go by default, the respondent first obtained a

Vi —8 A ¢ , '



58

187Y.
Kiusnuna'era’
Mana'pa'ves'
K33
Baniry
Ta'vavea'v,

BOMBAY IHIGIL COURT RETORTS.

decree, on which he sued out execution and was put in
possession of the mortgaged property. Subsequently the

appellant obtained a decree, and was pub in possessiez=—

the court, and’the respondent, having been dispossessed,
made an application, which has been registered ‘as a suib
under Sec. 230 of Act VIII. of 1859. ’

.
The Senior Assistant Judge allowed the claim, on the

ground that the appellant’s first mortgage merged in and
was extinguished by the second mortgage, and that, the
latter mortgage being subsequent in date to the respondent’s

" claim, tho respondent’s claim must be first satisfied. This

decree ave reversed, on the ground that the Senior Assistant
Judge was in error in holding that any rights which the
appellant might have under his first mortgage were extin-

- guished by reason of his making a further advance on the

~ security of the same property ; and, now that the appeal is

again before us, it is admitted by the respondent’s Pleader
that he is unable to support the Senior Assistant Judge’s
decree on the same ground on which it is founded.

But the respondent now takes up a new position ; he con-

_tends that he had obtained possession of the mortgaged

property under his decree, and that, in accordance with a
long series of decisions in this “court and the Sadr Divéni
Addlat, he is, as mortgagee in possession, entitled to have
his claim satisfied in preference to a mortgage of a prior
date but unaccompanied by possession. )

The first decision on this point which we have been able
to find was passed-in 1821 by the Sadr Divini Adilat (2

‘Borr. 147). In that case, after consulting the Hindd and

Muhammadan law officers, the Court found that, both by the

Hindd and Muhammadan codes, the right claimed in virtue

of joint possession and mortgage is of greater validity and
effect than the mere circumstance of priority of mortgage
without occupation. The rule laid down in that case has
been, we beliove, always followed, cxcept when a departure
from it has been rendered necessary by the provisions of the
registration laws, or by some peculiarity supposed to be
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inherent in sin mortgages in Gujarit. - (The cases bearing
on this subject will be found reviewed in the judgment of this
»Zveng in Special Appeal No. 202 of 1866 [a¢]). We are
cortainly not now disposcd to question the correctness of a

principle which has bwon adhered to by the court for half a’

centm V.

" But there are circumstances which may woll induce us,
while acceptmg the rule, to regard the present case as an
exception to that rnle. The respondent was a mortgagee in
possession, but his possession was acquired during the pend-
ency of the appellant’s suit, which was founded on a prior
title, and $he object of which was to obtain posscssion of the
same property. To what extent our courts should apply the
maxim “pendente lite nihil innovetur” is a question which

we believe has yet to be decided. Mr, Justice Story, in his

work on Iiguity Jurispradence, § 405, says : “ Every man is
presumed to bo attenfive to what passes in the courts of
justice of the state or sovercignty where he resides. +And,
therefore, a purchase made of property actually in litigation,
. pendente lite, for a valuable consideration, and without any
express or implied notico in point of fact, affects the pur-
chaser in the same manner as if he had such motice, and
~ he will accordingly be bound by the judgment or-decree in
the suit.” We might well hesitate to regard as conclusive
‘such presumption as is here referred to, or to carry the doctrine
of lis pendens to such an extreme. * In England no s pendens
of which a purchaser has not express notice will now bind
him unless the title of the canse, with other particulars, be
registered ; but in this conntry, notwithstanding our elaborate
system of registration, there is no provision for the registra-
tion of a lis pendens.  Sec. 223 of Act VIIL. of 1859 clearly
recognises the doctrine of lis pendens to a certain extent.
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That scction is as follows :—If the deeree be for a house, .

land, or other immoveable property in the occupancy of a

defendant or some person on bis behalf, or of some person

cluiming wnder o title created by the defendant subsequenily

fo the instilution of the suit, the Courb shall order delivery
(a) Anté, p. 50,
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___1871. _ thereof to be made by putting the party to whom the house,

KRISUNA'PPA

Mana'pa'pey’ land, or other immoveable property may have been adjudg-
Bame o -€d, or any person whom he may appoint to receive delimszy==

Ya'vavea'V. on his behalf in possession thereof, and, if need be, by re-

moving any person who may refuse to vacate the same.”

Thus it appears that an alieneo pendente lite is to be
summarily removed, but on referring to Sec. 280, and com-
paring the wording of it with that of Scc. 228, it would seem
reasonable to infer that the person so romoved might, under
certain circumstances, be reinstated in possession. The effect
of the two sections taken together would seem to be that

- an alienation of property pendente lite is. prima facic frand-
ulent, but that if the alienec could show that he was a

" bond fide purchaser for valuable consideration without notice,
or that in any other way he had an equity superior to
that of the plaintiff in the suit, he might recover the property
from which he had been in the first instance summarﬂy

- removed. In the present case it is not necossary to express
any decided opinion on this point, for the respondent has
no equity in his favour, but the reverse. He gave no con- g
sideration for the completion of his title by possession. His -
mortgage was subsequent to that of the appellant, his suib
was subsequent; and the circumstance that he was the first

_to obtain a decree against the mortgao‘or was due either to,
accident or to collusion.

It appears to us to make no differenco in the present case
that the respondent’s title was created— or, to speak more
.' correctly, perfected—not by the defendant in the pending
suit voluntarily, but by a decree of court compelling him to
do what he did. A court will not compel a person to do what
he may not lawfally do, and if it be.surprised or deceived into
so doing, when it discovers it, it corrects its mistake. It
seems clear from the subsequent conduct of the Subordinate
Judge in the matter of the oxecution, that if he had known
that the property was in litigation between the mortgagor
and the appellant, he would not have put the respondent in
possession at all.  He would have made the appellant a party
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to the suit between the respondent and the mortgagor, so
Krisuna'res’

that the titles of all the parties might bo simultaneously

»Zztoymined ; or, if the decree had been alrcady passed in
favour of the respondent, he would have forborne to execute
it until the suit between the appellant and the mortgagor
had been decided. An alienation made by a defendant  pen-
dente lite is no more valid, because mado under an order of
court issued under a misapprehension of which he-was the
wilful cause, than it could have been if it had been made
voluntarily. o

On these grounds we shall adherc to our former decision,
reversing the decree of the Senior Assistant Judge, and
restoring that of the court of first instance.

Decree reversed.
o B
Special Appeal No. 455 of 1870,
GoOKATBHA' T M_ULCI—IAND et al. ............Appellants.

JHAVER CHATURBIUS af al. vuvereveran ... Respondents.

- Mortguge— Limitation.

In 1848 a sin mortgage was executed to the plaintiffs; in 1850 the
plaintiffs obtained a. personal decree against the mortgagor; in 1857 this’
decree was modified in appeal, and the claim was allowed sgainst the
mortgaged property. In 1854 the mortgaged property -was sold to the
defendants at & sale held by a Civil Court in execution of a decree obtained
against the mortgagor by a third party, and possession was made over to
them. In 1866 the plaintiffs applied for execution of the decree obtained by
them in 1857, and attached the mortgaged property in the hands of the
defendants, The defendants then came in under See. 246 of the Code of
Civil Procedure, and the attachment was raised on the 26th of July 18665
and the plaintiffs within one year from that day sued to have their debt
satisfied out of the mortgaged property.

Held that the plaintiffs’ claim (they not having sued the present defend-
ants within twelve years from the date of the mortgage or of the sale to

the defendants) was barred by the law of limitation, Act XIV. of 1859,

See. 1., cl. 12.

‘THIS was a special appeal from the decision of M. H.

Scott, Extra Assistant Judge ab Abhmed4bad, in Appeal
Suit No. 146 of 1867, confirming- the decree of the Sadr
Amin of Dhandhuka,

61
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