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Hindi Law-—Adoption—Giving in Adoption vicariouély-—A’sura Marriage
—Stridhan— Devolution of Woman’s Property.

Where a mother, in pursuance of the promise of her deceased husband,
allowed her son to be adopted, but did not herself attend at the adoption
ceremonies to give him in adoption, but commissioned her uncle to give
the boy on her Eeha}f, it was held that the adoption was not on that
account invalid. .

Amongst Hindds of the Bhandéri and other inferior castes the A'sura
form of marriage (probably derived from a form in use amongst the in-
habitants of Hindustén befove the introduction of the Brahmanical religion)
is more customary than the four approved forms of marriage,

‘The principal characteristic of the 4'sura form is the giving by the
bridegroom of Dez, or a money payment, to the father of the bride.

The etymological import of the word Stridkan, and the different views
with which it is regarded in the Eastern and Western schools of Hindu
Law, pointed out. ’ . '

- The Mitdkshard recognises only one class of stridhan, and includes in
that class all property acquired by a woman by inheritance. According
to the last-mentioned anthority, a woman’s stridhan, if she has been
married by the 4'sura form, upon her death childless, goes to her mother,
her father, and their kindred—(i. ¢.) to the sapindds of her father in the
first instance, and, failing them, to her mother’s next of kin; but if a
woman has heen married according to one of the approved forms, her
stridhan descends, upon her death childless, to her hushand and his
sapindés. _ V

Over stridhan acquired by inheritance (so far as it consists of immove-
able property) a woman’s power of alienation is limited. ’ :

The Vyavahéra Maytkha also considers property acquired by a woman
by inheritance to be §ifidhan, but classes stridhan under two heads—
stridhan in a narrower sense, embracing particular species, for which a
peculiar mode of devolution is preseribed, and stridhan generally (ivcluding
stridhan acquired by inberitance), which descends in the same line as if
the woman had been a male, i.e., to her sons and the rest, and this
notwithstanding her having left daughters.

Authorities bearing upon the subject of stridhan considered and com-
mented upon.

THIS was an appeal from the decisioﬁ of Baviry, J., m'ade
upon the 29th of September 1870,

As the facts are stated in the judginent of the éourt of
appeal, an outline only of them is here given.
The suit was brought by one Yesubdi, daughter of Bipu

Vithobd, to recover from the defendant Rév Bahadur
Vijidrangam Mudlifr, possession of two houses situate at’
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Lower Col4b4, which had belonged to her grandfather Vithobs __187L.
Lakshuman, and had descended to her by way of inheritance. Vm‘:f :f aa
She also prayed to have an assignment of the houses by her LAKSXBMm
tothe defendant Ddmodhar P4ndurang and his wife, Thamé- et al.
bdi, alleged to have been made on the 21st of September

1860, and a further instrument of conveyance, dated the 5th

of October 1860, declared to be null and void, and delivered

up to be cancelled, and further to have a conveyance of the

premises by the defendant Damodhar Pandurang to the
defendant R4v Bah4dur Vijidrangam Mudlidr, dated the 12th

of March 1864, declared null and void as against her.

Before the suit came on for hearing, Yesub4i died, and upon:
the 10th of February 1870 Lakshuman B4b4ji and Lakshmi,
his ‘wife, were ordered to be admitted as plaintiffs in lieu of
Yesubdi,without prejudice to,and reserving, the question whe-
ther they, or either of them, were or was the heirs or heir of
Yesubéi. They were, acéordingly, made plaintiffs in the suit.

The following pedigree shows the manner in which the
plaintiffs on the one hand, and the defendant Démodhar
Péndurang and his wife, Thaméb4i, on the other, were con-
nected .with Yesub4i, and how she was connected with Vitho-
b4 Lakshuman, the original owner of the property —

Narbadi

: —| Vithob4i .
Savitri, BAbs, (dead). Lakshuman, thf}‘;aE?l’
widow of |__| died about ) Y | original [ . A
Bib. 1840, gl || owner, died Vidhob
1850, ™| about 1840.. (dead).
\ \
Lakshuman ’ Takshm§' Bh:’xtf’irthi Biou Vithobs Thamibii '
oo Ly puVithoba amibai, p
(glamtlﬁ'), (Plaintiff), wife of ’ __|adopted son o% wife of | ‘Il,);;gzisss
"pEed by | " wifoof | | Bépu, died |T]| Vithobé, died| | Démodhar (Dofondant).
T | | Lakshuman, | *| about 1840. || | about 1843. | | Péndurang,
- ‘ : [ !
!
Yesubii, Mukund, "
original |—| husband of nggz::;g. Danghters.

Plaintiff, Yesubii,
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Upon the death of Vithob4, the preperty in question de-
scended to his adopted son, Bipu. When Bipu died, his
daughter, Yesubai, was an unmarried child about five or six
years of age. A’kubdi, the widow of. Vithobd, then came
into possession of the property. = She died about 1859, having
attempted to dispose of the property by her will. An
ejectment suit was in 1860 brought against the devisee of
A'kubéi on behalf of Yesubii, and the property was recov-
ered for her, Tt

The case came on for hearing before Baviey, J., on the 21st

-of July 1870.

The material issues raised were——
I. Whether the plaintiffs were the legal representafives
of Yesubil.

II. Whether the agreements or assignments alleged to
have been executed by Yesub4i were executed by her, and
whether they were valid and binding.

IIT. Whether the defendant Rév Bahfdur Vijitrangam
was entitled to retain the property against the plaintiff.

IV. Whether Yesubéi was married to her husband, Mu-

kund Démodhar, by the Bréhma form of marriage, and if

not, by what other form of marriage.

V. Whether the plaintiff Lakshuman was legally adopted
by Sévitrib4i. ' ’ g

The issues were found generally in favour of the plaintiffs,
and the court declared that Yesub4i had been married by the
A’sura form ; that the plaintiffs were the heirs and legal repre-‘
sentatives of Yesubdi ; and decreed the pretended assignments
by Yesubii to the defendant DAmodhar Pandurang to be null
and void as against the plaintiffs, and ordered them to be
delivered up to be cancelled, as' also the conveyance from
the defendant Ddmodhar Péndurang to the first defendant.
Possession of the premises was ordered to be given up to the

~ plaintiffs,

From the above decree the defendants appealed, on the
grounds (1) that the court was in' error in holding that
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e plaintiffs were the legal representatives of Yesubdi; 1871
() that it was against the weight of evidence to hold that Vmif{:i\i G‘m
the assignmepts were nob execnted by Yesub4i, and were not’ LAKS;"U MAP;
ralid and binding; (8) that the court was in error in holding et al.
that Yesubdi was married to Mukund Damodhar by the

A’sura, and not by the Bréhma form of marriage; (4) that

the court was in error in holding that the plaintiff Lak-

shuman Bé&b4ji was the legally adopted son of Sévitrib4i.

The ap?ealr was argued before Westrorr, C. J., and
West, J., on the 28th, 20th, and 30th of September
1871. '

The Honorable A. R. Scoble (Acting Advocate General) and
Starling, for the appellants :—The first question is as to the _
ralidity of the adoption of Lakshuman by Sévitribdi. We
‘contend that it is invalid. The evidence shows that it took
place more than twenty years after the death of Bab4, S4vi-
tribai’s husband, Yeshvad4, the natural mother of Lakshu-
man, was not herself present at the ceremony ; she was then
sick, and executed a consent-paper addressed to Savitribéi,
dated January 4th, 1864, which ran as follows :— Yon have
no male child born of your womb : consequently, my de-
ceased husband, Ganu, determined to place in your lap my
son Lakshuman, who is about nine years of age. My
husband died in the month of Kirtik in the same year,
before the boy was placed. in your lap, and his promise to
you remained unfulfilled. Consequently, of my free will and
accord I have placed the above-mentioned boy, Lakshuman,
in your lap. Now neither I nor the heirs of my estate, and
kinsfolk, have any connection whatsoever with the said boy.”
This document Yeshvad4 gave to her uncle, who took the hoy,
to Sévitri’s houge, where the adoption ceremonies are said to
have been performed, but the essential part of the adoption—
the giving of the boy by his natural to his adoptive parent—
could not have taken place, as the natural parent was not
present. The giving and receiving in adoption cannob be
dispensed with : Vyavahdra Maydkha, €h. IV., Sec. V., pl.
1, 8, 87,40, and 41 ; Mitékshard, Ch. L., Sec. XL, pl. 9;
Norton’s Leading Cases, Part I., pp. 62, 63, and 64, In the
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case. of Srinarayan Mitter v. Srimati K. Sundari Dasi (a)
it was held that the execution of deeds without the giving
and receiving was insufficient. See too Siddesory Dossee
V. Doorga Churn Sett (b). The Hindd authorities in force in
the Bastern schools are to the same effect: Colebrooke’s Di-

- gest, Bk. V., Ch. IV,, Sec. 8. The conclusion to be derived

from all the authorities is that the giver must be present,
otherwise the adoption is invalid.

The next question (assuming the adoption of the plaintiff
Lakshuman to be valid) is, What was the nature of this
property inthe hands of Yesub4i? was it stridhan or not?
If it was not stridhan, the plaintiffs, who are by adoption
the maternal uncle and aunt by marriage of Yesubdi, cannot
claim it until her father’s line is exhausted. We contend
that it was not stridhan, and that nothing inherited is stri-

- dhan. Bhugwandeen Doobey v. Myna Baee (c) shows that

property inherited by & woman from her husband is not
strizhan (p. 513). That case was decided according to
Bengres law, where the Mitdkshard is of authority. On
reference to Manu, we find he reckons as stridhan only things
given in some form or other to a woman : Ch. IX., Sl. 194,
195. The Déyab‘héga, is to the same effect : Ch. IV., Sec.
I,pl 1,7 and 10. So the Diyakrama Sangraha, Ch. II,

S.2,pl. 12, says that heritable wealth does not form a woman’s
peculiar property.

The only authority to the contrary is the passage in the
Mitdkshara. Thisis apparently founded upon a misconception
of the authority upon which the author is commenting—
Miték., Ch. IL., See. X1., pl. 1,2, and 5. Even that passage is
ambiguous, as remarked in the above-cited case by.the Lords
of the Privy Council. The case of Sengamalathammal v.
Valaynda Mudali {d) broadly lays down the proposition that
property acquired by a woman by inheritance is not to be
classed as her stridhan. [Wrstrore, C. J., roferred to the
Viramitroddya as in accordance with the Mitfksharg on this

(¢) 2 Beng. L. Rep., A.J.279. () 2 Ind. Jur.,, N, S., 22.

(¢) 11 Moo. Ind. App. 487, 505, and 512.
(d) 3 Mad, H. C. Rep. 312, 315,
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point.]  Property inherited by a mother from her son is not 1871,

- stridhan : P. Bachirajuv. V. Venkatappadu (). To hold that Vm‘:f;iv e
property descending to a woman is str idhan would be con- La oM UMAN
trary to the principle laid downin Srinath Gangopadhya v. ¢ al
Sarbamanigale Debi (f), which decides that stridhan which
has once devolved by succession loses its character of stri-
dhan. The same mode of devolution which takes away
the character of stridhan cannot give it that property:
see Macnaghten, H. L., p. 88, and W. & B., H. L. IT., 104.

. Mr. Norton, in his Leading Cases, Vol. I., p. 23, adopts

the view taken by the Madras Court, and his conclusion is’

supported by the decision of the Privy Council in Mussumat

Thakoor v. RBui Balul Ram (g). :

This question cannot be considered to have been decided
*in Bombay. The case of Jamiyatrdém v. Bai Jamné (k) has
" been everruled in Lalskmzbaz v. Ganpat Morobi (1), and- is’
inconsistent with the decision in Bhugwandeen Doobey v,
'Ma‘/na, Bace (j). The case of Navalram A'tmardm v.
Nandkishor (%) was decided in accordance with a special
custom. Bhaskar Trimbak A'charya v. Mahddev Réamgi (1)
was only the decision of a single Judge, and is not of much
authority. The Maytdkha does not specially deal with pro-
perty inherited by a woman: Ch. IV., Sec. X., pl. 1-5.

Although we contend that Yesubéi’s property was not her
stridhan, yet it is not necessary for us to go so far, for if
property acquired by a woman by inheritance is to be classed,
as her stridhon, it is not her stridhan technically so called,
but falls under the larger head treated of by Nilkantha as
woman’s property, and in that case would, according to the
doctrine of the Maydkha, devolve upon Yesubéi’s paternal, in
preference to her maternal kinsmen: Vyavahira Maydkha,
Ch. IV., Sce. X., pl. 24, 26. The latter section is explained
in West and Biihler’s Digest, Part I., p. 214. .

' (&) 2 Ibid., 402, 405.

f) 2 Beng L. Rep A J 144 (¢} 1} Mao. Ind. App. 139.

. (k) 2Bom. H. C. Rep. 11.
(i) .4 Bom. H. C. Rep., 0. C. J. 1135 5 Idid. 128,
(j) 11 Moo. Ind. App. 487, 515, 512, (k) 1 Bom. H. C. Rep. 20.

! ( 6 Bom. H, C.Rep,, 0. C. J. 1,
viiL—33oc -
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Under the Dayabhaga law the result would be the same :
Ch. XI., Sec. I., pl. 58 ; Sec. II., pl. 80 ; and Sec. IIL; ; and
also under the law as laid down in the Dziyakrama, Sangraha,
Ch. L, Sec. IIL., pl. 3. The Hindd writers on the different sides
of India arrive at the same result, but in a different manner.

They also cited Vyavahéra Mayukha, Ch IV., Sec. VIIL,, pl.
16 and 19.

Even though the property be held to-be sfriclhan, the
plaintiff cannot succeed if the. evidence, as we contend,

. shows that Yesubéi was married according to the Brihma,

and not the- A'sura form of marriage. The latter is one of
the unapproved- forms : Manu, Ch. IIL., S 20, 25, 81, 51,
and 54; and if thero is a doubt the court will presume in
fayour of. the more legitimate form of marriage. They also
contended that the lower court was in error in holding

‘apon the evidence that the assignments had not been

execubed by Yesubisi.

- Mayhew (with him Marriott), for the respondents, contend-
ed that Yesubéi’s property was her stridhan, as it had come to |
her from her father’s family, He cited Strange H. L., pp.
30, 31, 129 (ed. 1864) ; Mayiikha, Ch. IV., Sec. X., pl. 3;

- Mitékshard, Ch. II., Sec. XI., pl. 2, 8, 4, 8,9, 10, and 11;

West and Bihler, Introduction to Digest, pp. 64, 65 ; Devk#-
varbd?’s Case (m), and Bhaskar Trimbak A'chdryiv. Mahédev
Ramgi (n). All-the authorities cited on the other side show
that this property was Yesub4i’s, and goes to her heirs.
The question is who are her heirs, she having been married -
according to the A’sura form. The Judge below relied upon.
Vyav.M., Ch. IV., Sec. X., pl. 28, and Mit., Ch. IL., Sec. XI.,
pl. 10 and 11, as showing that the husband’s heirs should in
such a case only be considered when the property has come
through the husband. When the contrary is the case, the
parents come before the husband, and the husband and his
brothers come in only when the parents’ line is. exhausted. -
We contend that the mother’s line must be exhausted _
before the father’s line comes in: Miték., Ch. II., Sec. XI.,

(m) 1 Bom.H.C.Rep.130.  (n) " 6 Ibid, 0. C. 3. 1,
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pl. 8, 10, and 11 [WESTROPP, C. J, ref‘erred to M1tak o . 187L -
Ch. 1L, Sec. IV., note 5.] The Maytkha indicates Lakshmi * /4y a *"
(the maternal uncle’s wife of Yesub4i) as the proper heir of LARSwAR
her stridhan : Ch. IV., Sec. X., pl. 29, 30. He also referred ¢t ol

to Déyakrama Sangraha, Ch. IL, Sec. VI, pl. 9; the
Déyabhéga, Ch. 1IV., Sec. IIL., pl. 6; Vinayak Anandrav

v. Lakshmibéi (o), and Strange’s Manual of Hindd Law,

p- 75 ; West and Biihler’s Dlgest Part 1L, p 95,

Starling rephed

Cur. adv. vult.

Wasr, J.:—The original plaintiff in this case, Yesu, widow
of Mukund,- sought to recover possession of two houses at
Colaba, The defendant, Vijidrangam, set up a conveyance
to him by the defendant, Dimodhar, who in"his turn relied
upon an assignment to him alleged to have been made by
- Yesu of her whole interest in the property. Yesu having
* died, an application was made for the substitution, as plain-

tiffs,” of one Lakshuman, alleged to have been adopted by
her maternal grandmother, Savitribéi, and of Lakshuman’s
wife, Lakshmi,  This application was admitted, subject
to such objections ds might be taken at the trial. The
. question of the representative capacity. of the substituted
plaintiffs, or of either of them, thus became the first issue
for decision in disposing of the case. Subsidiary to this
~ were the issues of whether Lakshuman had been legally -
adopted by S4vitribéi, and of whether Yesub4i, the original
© plaintiff, had been married to Mukund by the Brihma form
of marriage, or, if not, by what other form, that might affect
the devolution of her estate upon her death. The learned
Ji udge, Mr. Justice Bayley, who tried the case, found that
the adoption was proved in fact and was valid in law ; that
the marriage of Yesubdi to Mukund had been celebrated
according to the A’sura, not according to the Brahma rite ;
and that in these circumstances the plaintiffs were her legal
representatives for the purposes of the suit. Then finding
that” the alleged assignment by Yesu to Dédmodhar was not

" (6} 1 Bom. H. €. Rep. 118,
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proved, he awarded possession of the property to the plain-
tiffs, subject 'only to a lien m Damodhar’s favour for sums
properly expended by him, and directed that Dimodhar’s
conveyance to Vijiérangam should be delivered up to be
cancelled. An account of mesne profits' was ordered as
against each of the two defendants, '

~ Against this decree the defendants now appeal, on the-
grounds substantially (1) that the assignment by Yesub4i is
proved by the evidence tobe a gennine document ; {2) that as
such it is valid and binding ; (8) that the evidence proves. a

- marriage between Mukund and Yesubéi according to the Bréh-

ma form of marriage, not according to the A’sura form; and (4)

that the plaintiffs, Lakshuman and Lakshmi, are ot the legal

representatives of the deceased Yesubdi. Thisisnot the order
in which the objections to the decree are presented in the
appeal, but it will be the most convenient one for the disposal
of the several questions that arige in the catise. And first
we must state our entire concurrence in the view taken by -
the learned Judge of the alleged assignment by Yesub4i to
Damodhar and Tham4bsi, dated the 21st of September 1860.
The account given by Démodhar himself of the circumstances
under which he obtained this assignment, its relation in
point of date to the documents of the 25th of September
and the 5th of October following, the diserepancies in the
statements of the witnesses called to sustain it, and the ad-
mittedly tainted character of the chief of these witnesses,
Vindyak Sakhdrim Dabir, the writer of the docament, satisfy
us that the balance of probability is greatly against its
genuineness. The document of the 5th of Uetober 1860 is
of the same character. The learned Judge has pronounced
it null and void as against Yesubdi, without distinctly stating
whether on a ground of fact or of law ; but the appeal as-
sumes that the finding was that the document had not been
executed by Yesubai, and we think that the proof of 1t fails.
Its writer was the same Vindyak Sakhérém Dabir who wrote
the pretended assignment of the 21st of September.. He
adwmits that “ Médhavriv Vindyak, attesting witness of the
document, is in jail under sentence to seven. years (irﬁpri.
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sonment) for daéoity.” These facts are not balculated to
strengthen the credit of a document subject on other grounds
to grave suspicion. The :principal documents relied on for

the defence being thus unproved the questlon of their vahdlty ‘

: requn'es no dlscussmn

¢

On the third point also we agree with the learned Judge.
The withess Dhondn Sadu Pilankar, who is, like Yesu and

her husband, Mukund, a Bhandéri, and is a mukédam of the

caste, says : “ The Bhandéris nse the A’sura form of mar-
riage ; [ never heard of any Bhandiri being married accord-
ing to the Bréhma form >’ and he adds: ¢ We receive dez

(i ., money for the brlde) and that form is called the A'sura

form.” Krishna Nérfyan deposes that amongst the mem-
bers of the caste this dez ““is always paid.”” He himself
paid Rs. 100 for a wife for his son. Similar testimony is
given by Yeshvads, the mother of the plaintiff Lakshuman.
She may be regarded as an interested witness ; and Krishna
Nérdyan, to some extent, perhaps, as prejudiced in favour of
the plaintiffs, whose cause he is. maintaining ; but Bhan
Govind deposes to the same effect. He asserts both the
general practice, and a céinph’ance with it in the case of
Yesu’s marriage to Mukund, at which he was present,and at
which Rs. .75 were paid to Yes?’s nearest male relative by
Mukund’s father. So too Nérfyan Bhéuji Naik, a witness
called for the defendant, admits both that money may have
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been paid as ““ dez” on the occasion of his own second mar- -

riage, and that he was present when the caste agreed that
Rs. 60 should be the sum to be paid as * dez”’ by the poorer
members in future. B4b4 Abb4, another witness on the
same side, says that  dez” is usually paid if the father of
the bride be pdor,‘and that he himself paid, as ““dez”’ for his
brother’s bride, a sum of Rs. 50. On the other hand, the
defendant, Démodhar, who is Mukund’s father, says that he
paid nothing by way of ““ dez? for Yesu on her marriage to
his son. He is supported by the witness Néardyan Bépuji,
who was present and saw no money paid. He adds that the
giving of “ dsz”’is not a custom of the caste. Yet he ad-
mits that- amongst the poorer members of the caste  dez”
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is given, and his testimony to the alleged assignment of
the 21st of September 1860 is calculated to raise a sus-
picion as to the. sincerity of his statements.  Keshav
Visudev, another Bhandé4ri, denies the existence of the
custom ; and Saddshiv Purshotam Joshi, the family priest of
the defendant Damodhar, depos‘es that he actually officiated .
as priest at the marriage of Mukund and Yesu, which, he
declares, was celebrated according to the Brihmaform. But
as to this last point he admits that he does not know the
difference between the Brahma and the A’sura forms of mar-
riage.

Manu (Ch. IT1., Sec. 20 ef seq.), after enumerating the eight
recognised forms of marriage, says (24) : . Some consider the
four first only as approved in the case of a priest (Brahman);
one, that of Rz’lkshashas, as pecul{ar to a soldier ; and that of
A’suras to & mercan 1le and a servile man (S’ 4dré).”

Tn the next paragraph he pronouncesa moral condemna-

tion on the A’sura form; yet in para. 81 hé recognises it as

prevailing in practice, and describes it thus (para. 81):—

.« When the bridegroom, having given as much wealth as he

can afford to the father and paternal kinsmen and to the

damsel herself, takes her voluntarily as his bride, that mar.
riage is named A’sura ;” while “ The gift of a daughter clothed

only with a single robe to 2 man learned in the Veda, whom

her father voluntarily invites and respectfully receives, is the

nupmal rite called Brihma’ (para. 27). ‘ '

Y4jfavalkya (Bk. I., SL 58-61) quoted at Colebmokes

" Digest, Bk. V., Text 499, draws a similar’ distinction :  An

A’sura marriage is contracted by receiving property from the
bridegroom,” and is permitted (or peculiar) to mercantile
and servile men (Vaisyas and §'Gdrés). Soalso A’pastamba,
Pr. IL., Pat. 5, Kan. 12, '

The different forms of marriage recognised by the Hindd
law are probably to be traced historically to the customs of
different tribes which afterwards coalesced to form a single
community, The very name of the A’sura form indicates it
as one derived from the aboriginal inhabitants of this country,
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orthese occupying it before the A’ryan invasion.  This would:
of itself cause the ceremony to be looked on with a degree of
lathing by sages of the strict Brahmanical school, however

drcumstances might compel them to tolerate it for those

amongst whom it was an established custom. Manu (IIL,
31) denounces any father who knows the law and who re-
ceives a gratuity, however small, for giving his daughter in
marriage ; but the custom seems never to have died out
amongst the lower castes, ifindeed it has not, to some extent,
obtained among the Brahmansalso. Steele, in his Summary
(p. 159), says: “ The lower castes often receive money, on
the marriage of their females, called Hoonda, which is the
characteristic of the fifth (Usoor) variety, and it is suspected
that Brahmuns occasionally, in the present avaricious genera-
fion, incur sin on this account.” The word ¢ sale” as applied
to the giving of a girl in marriage, which occurssin some
Smritis, may be held indeed to point to an ancient custom of
this kind, prevailing even amongst the twice-born ; though
A'pastamba (Dharmasutrd, Pr. IL., Pat. VI., K. 18, Par. 12)
warefully explains this away, and prescribes the return of the
presents, which, according to the Veda, the bridegroom must
make to. the bride’s father in order to fulfil the law. The
eustomn of a form of sale having been thus extensively diffused,
having been preserved amongst the lower castes generally
down to our own day, and suiting the general circumstances
of a class of people ranking, like the Bhanddéris, very low, as
a class, in the scale of wealth and refinement, it is very
probable that it should still subsist amongst them. - And, if
the custom of the caste generally, it is not likely that such
a cusbom, so essential to a form of marriage with which the
casto -are familiar, should be set aside in particular cases,
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merely because of the more or less comfortable circumstances
ofthe parents of the bride, a point which itself is in this case *

involved in some doubt Practices the offspring of caste
tradition commonly prevall over the tastes of 1nd1v1duals

Of the several Shastms called by the plaintiffs and the -

defendants in this case, all agree that the giving and receiv-
ing of money for ‘the bride is the distinctive mark of the
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W%A“ A’sura form of marriage. Vishnu Parashrim, called for the
ot al. defendants, says, however, that the Brihma and the A'sura
Laksnuyay forms are used indiscriminately by all castes. Mahadev
etal.  Baldl, on the same side, says the Bréhma form is the most
common amongst all Hinds. Both admit that caste custom
prevails over the rules of the Shéstras. Appa Nériyan,
called for the plaintiffs, says, on the contrary, that the Brh.-
ma form of marriage is now confined to Brahmans ; that the
Bhand4ris, being S'adras, © their form of marriage ought to
be the A’sura form,” and that “it would not be correct,
acvcording to religion, for a Brahman priest to marry Bhan-
d4ris according to the Brahma form.” In such a conflict of
testimony, we are driven to rely in a great measure on the
antecedent probabilities of the case. The Brihma form—a
gift of a daughter toa man learned in .the Vedas—was
obviously notintended or viewed by Manu as appropriate to
any class of Sdrds. The text of A’pastamba also (Pr. 1L,
Pat. 5, Kand 12, Par. 17) points clearly the same way. Tlie
learned Judge has implicitly found as a fact that in this
~ instance money was paid for the bride by the hushand’s
father. That finding is supported by @ priori probability,
_as well as by a great preponderance of testimony, and the
payment of money, as is said by all the Shéstris, is sufficient

.to mark the marriage as one in the A’sura form.

The question then next arises of whether, under the cir- .
cumstances of Yesu having been married to Mukund according
* to the A’sura ceremony, the plaintiffs are her legal represen-
" tatives for the purposes of the present suit. Their claim to
this position depends in the first place on the fact and the
 validity of the adoption of Lakshuman by Sivitribdi. As to
 the fact of a ceremony intended to be one of adoption having
been gone through, there seems to be no room for reasonable
doubt. The evidence of Yeshvadabii, Lakshuman’s mother,
proves that she, in accordance with her deceased husband’s
promise, gave the boy to Savitri by a written document
The gift and acceptance in such a case must, as Sir T, Stmnge
(L., 95) has observed, be manifested by some overt act ; and
here Yeshvadabéi did not in person hand over her som to
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Savitri. But she commissioned her uncle to do this, being
" at the time too unwell to attend the ceremony herself. The
Hindd law recognises the vicarious performance of most
legal acts; the object of the corporeal giving and receiving
in-adoption is obvieusly to secure due publicity (Colebr. Dig.,

Bk. V., T. 273, Commentary), and Yeshvadéfs employ-

ing her uncle to perform this physical act, which derived
its efficacy from her own volition accompanying it, cannot,
we think, deprive it of its legal effect. 'We hold, therefore,
with the learned Judge, that the adoption is proved and
effectual. '

By this adoption Lakshuman has come into the position
of brother to the {deceased) ntother (Bhégirthi) of Yesubéi.
Bhégirthi’s husband, Bépu, was the adopted son of Vithobs,
the original owner of the property in dispute, through whose

widow, A’kubdi, who vainly attempted to dispose of it by.

will, it descended—the intervening heir, Bépu, and his wife,
Bh4girthi, being dead—to Yesubdi, their only child. Vitho-
b4 left a daughter, Thamdb4i, the wife of the defendant
- Diamodhar. Their son Mukund, Yesubdi’s husband, was
dead before the descent to her of the property. The question
then is, who (she having been married by the A’sura form
and having died childless) represents her in estate ?

- The principal authorities on the Hindd law of this Presi-
dency are the Mitikshard and the Vyavahira Maydkha.
Each of these declares (Miték., Ch. II., Sec. XI., pl. 11; Ma-
yikha, Ch. IV,, Sec. X, pl. 28) that on-the death, childless,
of a woman married by the A’sura ceremony, the stridhan
owned by her descends to her mother, her father, and
their kindred. Etymologically the word stridhan—that is,
woman’s property-—would include property of every kind
possessed by a woman. Its second intention or precise
comprehension in the Hindd law has been a subject of
contention for centuries, and has been determined in the
most various ways by the commentators and the courts,
In the dim twilight of the early Vedic period, it is possible
to discern some indications of a theory of perfect “equality
once subsisting between the parties to a marriage. These
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indications are not by any means unif‘orm ; but the prevailing

. notion appears to have been that of a free choice of her hus-

band by the damsel, who was even dowered by her father. The
married couple were enjoined to pass their lives in union and
content. Yet by the time of the actual composition of the
Vedas a text could be introduced, which, according to the
nterpretation of Baudh&yana (Pr. II., Kanda II., 27) and
A’pastamba (Aph., Pr. II, Pat. 6., K. 14,) declared fhat
“women are not entitled to use the sacred texts or to in-
herit.”” Thus the traces of generous respect were partly
lost in the overgrowth of another stage in the national-
existence; .and by the time when the Code of Manu was
drawn up, the sex had fallen to a distinctly lower position.
A woman is never to seek independence ; no religious rite is
allowed to her apart from her husband ; she must revere him
asa god (Manu V., 148, 154, 155). To the same set of

~doctrines must be assigned such texts as Manu IX., 183,

187, which, taken without the gloss of Kulluka Bhat, exclude
wives and daughters from the line of inheritance. 8'loka 212

in the same chapter points the same way ; but S'loka 217, even

if taken in its original form, is at least inconsistent with an
entire incapacity for property ; and the controverted passage
quoted both by Jimut4vihana (Diyabhdga Ch. XI., Sec. I,
pl. 7), and by Vijidnes'vara (Mitdk., Ch. IL, Sec. I, pl. 6),
in establishing their several theories, says that “‘a chaste widow
shall obtain her husband’s entive share” or “entire estate.”
Women may alsd tend the sacred fire (Manu IL, 67), and
take part in the rites prescribed to the husband by the Veda

- (Manu IX., 96). A;pastamba* lays down the rites proper

to a grihasta or householder as to be celebrated by him and
his wife éonjointly: her importance in this respect is re-
cogrised in several passages of the Aphorisms. The close
connection between the right to perform sacred ceremonies
and the capacity for property is familiar to every student of
the Hindd law. Brhaspati recognises it in the passage
(Colebrooke’s Digest, Bk. V., T. 899) in which he declares

* Aphorisms, Pr. II; Pat. I, Kan, L, page 115, of. the forthcoming

edition by my learned friend Dr. Biihler, to which several other references
are made, : ’
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that the wife is half the body of her husband, and in that
right takes his property during her widowhood in preference
to any other claimant. ‘

Tt is thus possible to trace throughout the prineipal sources
of the Hindd law two entirely different, if not inconsistent,

lines of thought on the subject of -the position and legal .

capacities of women. In the more modern developments of

that law, these opposite views have given rise to directly

contrary theories on the subject of woman’s property. The
widow’s right to take her husband’s estate or his share
having been established, the questions became, under what

circumstances did this occur ? and what was the naturs of

her rights ? The text of Manu (IX., 194) which defines or
enumerates the sixfold property of a woman is immediately
followed by one (195) which apparently recognises two kinds
of such property not included in the preceding enumeration.
The lawyers of the Bﬂng&l school, though not without a great

of the six kindsis intended by Manu to be exhaustive. This
may be seen in Jaganndtha’s Comments on Text 402 and on
Text 465 of Bk. V. of Colebrooke’s Digest, while his remarks

under Text 477 show the difficulties which this restrictive

interpretation. involves. Thus the doctrine of a general
incapacity, qualified by a special capacity for property of
particular kinds, and generally of no great value, forms tho
groundwork of the whole of the Bengal law of woman’s
property. It is necessary on this theory to exclude property.
acquired by inheritance from the class of stridhan, though
women are allowed to enjoy such property for their lives.
The recognised stridhan is, by the Bengal lawyers, divided
into Yautaka and Ayautaka (Déyabhéga,Ch. 1V., Sec. II.,
pl. 14), and different rules of descent are prescribed for each,

which, with'the distinction of the two kinds, give eccasion to a
long and intricate disquisition by Jaganntha in Ch. IX.of Bk.

V. of Colebrooke’s Digest. As to the descent of each kind the
schools of Bendres, of Bengal, and of the South differ. The
Mitakshar, which is the chief authority in this Presidency,
deals with the whole subject in a quite different and much
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simpler manner. Relying on Yéjiiavdlkya (IL, 143) and
Gautama (Adhyéya 28, SI. 18, 21), its author defines stridhan,
according toits etymological import, as including every kind
of property owned by a woman and obtained by any of the
recognised modes.of acquisition. Amongst these inherit-
ance is one ; and-thus, according to the Mitdkshar4 doctrine,
the property in this case must rank as stridhan. Vijiidnes'-
vara contends strongly against the limitation of stridhan
to the six kinds speciﬁed in the text of Manu, and in this he is
supported by the Viramltrodaya, by the Vivdda Chintdmani,
which says (Translation, p. 256 ): ¢ Six kinds of property
means that there cannot be a less number,” implying that
there may be a greater, and by the Smriti Chandriké, Ch.
IX,, Sec. I., pl. 8, which says : ¢ It is' not to be taken as
a restriction of a greater number, but as a denial ofa less.”
The Vyavahira Mayikha (Ch. IV., Sec. X., 2) also demies
the restriction. Thus there is a great mass of authority, in
all the schools except that of Bengal, supporting Vijiidnes’-
vara to this extent at least, that stridhan includes other pro-
perty besidesthe six kinds specified by Manu, while Nil-

,kantha, the author of the Mayiikha, the next weightiest au-

thority in this Presidency, fully accepts the doctrine that pro-

_perty inherited by awoman is stridhan (V_y avahéra Mayukha
“loc. cit), though he plescmbes a mode of devolution for it

different from that laid down in the Mitdkshard. Inherited
property, Nllkantha says, though it is stridhan, not being
one of those kinds of stridhan for which express texts pre-
scribe exceptional modes of descent, goes, on the woman’s
death, to_her sons and the rest, as if she were a male,

¢ and this teo nBWEﬁé%gnding " her having left daughters

(Vyav. May., Ch. IV.,Sec. X., pl. 26). The passage which sets
forth this doctrine being somewhat obscure in Mr. Borradaile’s
translation, it may be as well to say that its true purport is
this: “Tt is clear that although there be daughters, the sons
or other heirs still succeed to the mother’s estaté, so far as
it is distinct from the part already described (as subject
to peculiar devolution under texts applicable to particular
species of stridhan).” According to -this law of stridhan,
the property mherlted by Yesu Wonld, in the absence of
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descendants, go to her parents, just as if she had been their _ 1871,
only son, and, failing them, to the paternal grandmother and mefc':f oan
the ;(ipiﬁg’é& of the fa.ther, the goirajas taking precedence LARSH AN
of the bhinnagotras. Nilkantha’s view of what constitutes a et al.
gotraja sapindd is shown by fhe.Vyavahéra May(kha, Ch.IV.,

Sec. VIIL, 19. He regards this relationship as constituted

by birth in the family, and for this reason assigns to a man’s

sister the first place amongst his sapindds. Tham4bii,
therefore, the adoptive sister of Yesu’s father, Bépu, ranks,
according to this authority, amongst the gotrajas, as having

been born in the family of Yesubai. So long as she exists,

the inheritance of relatives to Yesn through her mother,
Bhéigirthi, and her maternal grandfather, is barred. Lak-
shuman ranks as Yesub4i’s maternal uncle. His rank even

as one of the bandhus might, according to some decisions,

be controverted, but does not admit of serions dispute when

the enumeration given in the Mit4kshar4 and the Maytkha

is read by the light of the Viramitrodaya. ¢ In the passage

of Yogis'vara (Ydjiavdlkya) also the word ¢ bandhu’ indicates

the maternal uncle. - Otherwise, if the maternal uncles were

not included, there would be a great itﬁpropriety, their sons

being entitled to inherit, while they themselves, who are more

nearly related, would not be entitled” (Viram., f.209, p. 2, .

6). The same view of the capacity of such relatives as ma-

ternal uncles is taken by the Smriti Chandrik4, though that

~ work propounds a different doctrine as to their place in the

line ofsuccession (Smr. Chan. C. XI., Sec. 5, pl. 14,15). It

must be admitted, then, that the maternal uncle is not ex-
cluded from the line of heirs; but he comes-in after the
sapindas, o parte paternd, amongst whom, as we have

seen in this case, Thamab4i is inclnded.

different from that laid down in the Mayikha. Having
swept away the subtilties of the Bengal school as to the
comprehension of the term “ stridhan,” Vijiidnes'vara lays
down the simple rule of succession in the case of a childless
woman, that if she was married according to ome of the
approved rites, the property descends to her husband and
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his sapindas; if accordir;g to a disapproved rite, as the A’sura,
to her parents and their next of kin (Mitdk., Ch. IL, Sec.
XI., pl. 11). No express provision is made for the succession

~ of the mother’s blood relations ; and though this silence does

not altogether exclude them from the line of inheritance,
yet, according to the ordinary principle of interpretation

-applicable. to the Hindd law referred to at Vyav. May.,

Ch. IV., Sec. VIIL, 18, it postpones them to the heirs
expressly mentioned. TFhe doctrine is not peculiar to any
one school. It is recognised, for instance, by the Smriti
Chandrikd. (See Ch. XI.,pl. 10 ef seq.) The “next of kin”
mentioned at the end of the passage to which we have
just referred in the Mitdkshard means primarily the father’s
next.of kin. According to Vijfidnesvara’s theory, a woman,
being by her marriage born again in her husband’s family,
becomes a sapindé of all her husband’s saping?ds, and loses
her intimate connexion with her father’s family until the ex-
tinction of that of her husband. < Sapindé relationship,” he
says (A’chdra Kénda, f. 6, p. 1, 1. 15 ¢t seq.), “arises between
two people through their being connected by particles of one
body. * % % The wife and the husband (are sapinds
relations), because they together beget one body (the son).
In like manner, brothers’ wives also (are sapindd relations
to each other), because they (severally) produce a body (by
union) with those who have sprung fromone body,” &c., &o.
It is clear, therefore, that he regards the wife of a descendant
as holding sapindé relationship like "her husband to another
descendant as far as six degrees from a common ancestor.

(Ibid.,f. 7,p. 1,1 7). The Viramitrodaya (f. 219, p.1, L. 8)

“on the. subject of inheritance to siridhan in ordinary cases

‘says: “ On failure of [the husband], the succession devolves

on the husband’s mnearest sapindds,” which rule would
apply even if Bhdgirthi, having survived to inherit from her

- daughter Yesub4i, had died in possession of the estate. The

Dharmasindhu ITL., Uttardrdha, f. 6, p. I, 1. 10, prescribes
that a woman’s funeral rites are to be performed by the
husband’s brother and nephew, if they exist, in preference
o her own father. Ttis indeed on this very principle that
the rule of « niyoga,” Or‘appéintment to raise up seed, was
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rested by the earliest sages, and though A’pastamba (P1 1871
II., Pat. X., K. XXVIL,2 et.seq.) repudiates the rule itself, V74 FANGAX

et al.

he 1mphcltly recognises the principle from which it was, as LRSI TMAN

he thinks, improperly deduced. So also Manu, Ch. IX., SL. . et al.
57-68. ‘

When, therefore, we say that' the next of kin, i.c., the
sapindds of Bhigirthi and her husband, Bdpu, are Yesubdi’s
heirs, that means in the first instance Bapu’s blood relations,
not Bhagirthi’s, "That such'a line of succession is con-
formable to the general rule of the Hindd law is evident, if
indeed further demonstration be necessary, from what is
said by Bilam Bhatta in the remark under Mit4kshar4, Ch.
II., Sec. IV, pl: 5, that “ amongst the more distant kindred
the paternal line has invariably the preference before the -
maternal.” Now Thamébdi being descended from a common
ancestor (Vithobd) with Bépu, is, according to Vijiidnes'-
vard’s doctrine, a sapindd, though, on account of her marriage,
not a gotrajn sapindé to him. As such she must inherit
before Bhégirthibéi’s blood relations, who only come in
when her husband’s line is exhausted. This would be so
even if the property had been that of Bhagirthi herself,
~and the rule is conclusive against the plaintiff’s represent-
ative character in this suit while Tham4béi is in existence.

This examination of thé doctrine of the Mitdkshar4 on the
subject of stridhan—detailed, and even tedious, asit has
been—was in a manner forced oun us by the confusion that
has prevailed on this important subject. Bven the professional
" exponents of the Hindd law, the Shéstris of the courts, have
in most instances obtained but a glimpse of the true theory,
and have then immediately lost sight of it.*  The investi-
gation we have made might be sufficient for the disposal,

on the text 1tself of the case now before us. But for the
correct appreciation of the cases that have been cited in
argument, it will be necessary to pursue this investigation
somewhat further, We have seen that Vijiidnes’vara in-
cludes all property inherited by a woman in her stridhan.
In the same chapter (Mitdk., Ch. II., Sec. I., pl. 89) he had

* See the answers in West and Biibler’s Digest, 1, 239-242,
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previously arrived, through an elaborate course of argument
ab the conclusion that a widow takes the whole estate of her
deceased husband separated in interest from his brethren,
This doctrine, therefore, must have been fully present to his
mind when he developed his theory of stridhan in Sec. XI.

: He makes no distinction between the inheritance of a woman
{ . 3
! from her husband and her inheritance from any other per-

son. The right which he thus confers on her is balanced by
a corresponding right which he allows to the husband and
his sapindas. That inheritance from a member of her
own family, which on a woman’s death would, accord-
ing to the Bengal school, revert to the mext heirs of
him from whom she inherited (Colebrooke’s Dig., Bk. V.,
T, 399, 477), and which,according to the Vyavahira Maytkha,
would go to her heirs as though she had been a male, is
assigned by Vijiidnes'vara (Mitdk., Ch. II., Sec. XL, pl. 9,
12, 25) to her daughters, her sons, and after them to her
husband and his sapindds. The two rules spring from. the
same source—a higher conceptiorf of a woman’s capacity for
property, and of her complete identification by marriage with
her husband’s family, than the Bengal lawyers would enter-
tain ; while the limiting of the widow’s rights as an heir to
the case of her husband’s having been separated in interest
from his brethren, harmonises more with the Hinda theor y

~of the united family than the opposite doctrine of her taking

his share equally, whether the family have been divided
or not.

Vijiidnes’vara, like all the Hindd lawyers, denounces the

~ appropriation of a woman’s property by her husband, except

in cases of-great pressure, and by the other kinsmen under
any circumstances (Mitdk., Ch. II, Sec. XI., pl. 82, 33).
But he lays down no rule as to the extent of the woman’s
own power over the property. The natural conclusion
would seem to be that he considered this already sufficiently

- provided for as to his immediate subject, inberitance, by

other lawyers, and by the analogies to be drawn from his
rules as to the estate of a male proprietor. " Now in Ch. I.,
Sec. L, pl. 27, 28, it is laid down that a man is subject to
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the control of his sons and the rest (of those interested) in __ 1871.
regard to the immoveable estate, whether acquired by him- Vm‘:tﬁizem

self’ or inherited,” though he may make a gift or sale of it LA UNAN
for the relief of family necessities or for pious purposes.* - etal.
It is clear, therefore, that a right of absolute disposal did not
enter into Vijiidnes’'vara’s conception of the essentials of
ownership, He admits (Mitdk., Ch. II., Seec. L., pl. 25) the
genuineness and the authority of the text of N4rada, which,
with' so many others, proclaims the dependence of WOmen;
which he says does not disqualify them for proprietorship.
He allows a husband, as we have seen, in some cases to dispose
of his wife’s property. The inference to be gathered from
these passages is strengthened if we look into his chief
authorities. Manu allows women no independence. The verse
denying it occurs in Yéjiavilkya also (Ch. L.). Katy4yana
“so frequently quoted in the Mitdkshara, says that the widow is
to enjoy the estate frugally #ill she die, and after her the
heirs - (Colebrooke’s Digest, Bk. V., T. 477), consistently
with that passage of the Mahdbhdrata (T. 402) which limits
the widow to simple enjoyment. Jaganngtha (T. 402), re-
ferring to texts 476 and 477, observes that as a woman
_ is not allowed to make-away with immoveable property given
to her by her husband, much less can she dispose at her will
of such property inherited from him. Fven Brhaspati, who,
as we have seen, insists emphatically on a widow’s right
of inheritance, is equally emphatic in restraining her power
of dealing with it (Vyav. M., Ch. IV., Sec. VIIL, pl ).
His somewhat ambighous expression cannot at any rate
mean less than this. It seems a reasonable inference from
these and other anthorities that, as to immoveable property
ab any rate—and with immoveable property, according to
the Hindd law, is classed every kind of property producing
a periodical income—the woman’s ownership is subject

* If‘he reserve enough for the support of the family, however, the fa-
ther is allowed to deal free from interference with what he has himself ac-
quived. ~ Such is the effect of the passage referred to when taken with
Ch. I, Sec. V., pl. 10, unless the latter is to be referred—as perhaps on
correct principles of interpretation, it ought to be referred—solely to move-
able property.

" vit—350¢ .
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to the control of her husband, and of the other persons
interested in the preservation of the estate, and that it
cannot be needlessly dissipated at her mere caprice. 'Kétyé-
yana, indeed, as quoted by Nilkantha (Vyav. May., Ch. IV,
Sec, VIIL, pl. 4), says expressly “she has not property
therein to the extent of gift, mortgage, or sale,” except, as
Nilkantha adds, for appropriate purposes. A widow may
(dispose as she pleases of property as to which this power is

_expressly conferred, but to recognise inherited property as

part of her stridhan by no means involves the consequence
that she can alien it without good reason. The argument
in support of this consequence put forward by Jagannatha
in his comments on Colebrooke’s Digest, Bk. V., . 399 %

involves a very obvious fallacy.

Now the law of the Mitdkshard applicable to this case being
such as I have described, what is the bearing upon it of
the principal cases that have been cited in argument ? In
the case of Jamiyatrém v. Bai Jamné () Sir Joseph Arnould
says : “ The Mitakshard, Ch, II., Sec. IL., ClL 2, undoubtedly
classes ¢ property acquired by inheritance’ under the widow’s
stridhan, but (as pointed outin Devktwarbii’s Case) el.4 of the

same chapter and section conclusively shows that the words

¢ property acquired by inheritance,” as used in cl. 2, relate
only to what has been received by the widow from her
brother, her mother, or her father,” 4.¢., {from her own family.”
On referring to the report of Devidvarbai’s Case (b) we have
not been able to discover any such construction of the pass-
ages in the Mit4ksharé as that relied on by the learned Judge.
Sir M. Sausse does, however, say (p. 138) : “In regard to
immoveable property [a widow’s] estate is in the nature of
that of a tenant for life;”” and following this, Sir J. Arnould
says: “When a separated Hind{ dies leaving landed property
and no sonf, or sons’ sons, his widow on his death takes for
her life; 4nd the danghters, subject to the widow’s life-estate
take an estate in remainder, vested immediately in interest,

- but not coming into the possession of themselyes or their

* Vol. II,, p. 627, of the Madras edn.
(@) 2 Bom, IL C. Rep. 11.  (3) 1 Bom, H. C. Rep. 130,
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sons, as the case may be, until after the death of the widow.” __ 1871
Immediately afterwards the learned Judge quotes from sz;xi{f it
Sir T. Strange a doctrine as to the right of inheritance LAKSHOAAN
in such cases which that author sets forth as the Bengal law = etal.”

in contrast with that of the Mitdksharg (1 Strange, H. L.

248).  In a somewhat similar case, The Collector of Masuli-

patam v. Cavaly Vencata Narayenapal (c), their Lordships

of the Judicial Committee remarked : It was justly observed

in the coursé of the argument, with reference to those

authorities which speak of the widow’s interest as alife-estate,

that great confusion arises from applying analogies derived

from the English law .of real property to the Hindu law of
inheritance ; and that when so applied the terms by which

we describe estates in land under the English law are more

likely to mislead than to dircct the judgment aright.”

“It is clear that under the Hindu law, the widow, though
she takes as heir, takes a special and qualified estate. Com-
pared with any estate that passes under the English 'lq,w by
inheritance, it is an anomalous estate. It is a qualified
proprietorship, and it is only by the principles of the Hindu
law that the extent and nature of the qualification can be
determined.”” The same question has lately been very fully
gone into in this courtin the cases of Lélchand and of Gheld
Pemé against Gumtibdi (d), in which the same view of the
nature of a widow’s estate has been taken.

In the case of Lakshmibai v. Morobé (e) the case of Jami-

- yatrdm v. Bai Jamné was directly overruled, and in Bhdskar

Trimbak A’chdrya v, Mahddev Ramji (f), the learned Judge
(p. 14) distinctly, though not in terms, abandons the view
taken by him in the earlier case. It cannot, therefore, be
considered as of any authority.

In the case of Navalrdm A'tmdrdm v. Nandkishor Nardyan
() it was laid down (p. 216) “that property inherited by
a married woman from her father, whether or not it be

(¢) 8 Moo. Ind. App: 550.
(d) 8 Bom. H. C. Rep., 0. C. J. 140.
(e) 4 Bom. 1. C. ch 0. C. J. 163; 5 Ibid. 139,
(¢) 6Bom. H. C.Rep, 0. C. 4. 1. (f) 1 Bow. H. C. Rep. 210.
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strictly entitled to the name of stridhanm, descends on her
death to her own, and not to her father’s heirs:” that is, it
descends like stridhan,or, as it is put in the head-note, ¢ class-
es as stridhan and descends accordingly.””  In the case of
Bhéskar v. Mahadev, already cited, Sir J. Arnould says (p.
18) : “ Lakshmi taking by inheritance from her brother would
take his estate as woman’s property.” In the same case the
learned Judge expresses an opinion (p. 17) that the only
exception to the rule that a woman’s inherited property is
stridhan, arises in the case of “property inherited from her
husband. In Narsdppa v. Sakhdram {g), Gibbs, J., on the
other hand, says (p. 218) that “ the rule under which the
widow succeeds to her son’s separated property is the same
under which she succeeds to her husband’s in a divided
family.” If a son’s property inherited by his mother is sub-
ject to limitations that deprive it in her hands of the charac- -
ter of stridhan, much more should this be the case with
property so taken by the more distant paternal grandmother.
Yet in the latter case it is assumed by both Vis'ves'vara
and Lakshmidevi in their commentaries that the estate of
course becomes stridhan (Mitdk., Ch. I, Sec. IV., pl. 2,
second note). Thus while the paralle] drawn by our learned
brother Gibbs between property inherited from a husband and
from a son is perfectly correct, it is so only on this condition,
always to be remembered, that the Mitakshars ranks property
inherited from a husband as stridhan. The position is con-
firmed by this very comparison. = The Maydkha- places the

sister at the head of the sapindds ; the Mitdkshara provides

expressly for inheritance from a husband and from a son;
but in neither is any hint to be found that the interest in
property thus taken differs in any way from that in property

" inherited from other relations. The doctrines of the two

works, though different on some points, are entirely self-
consistent, So, t00, in a manner are the doctrines of the
Bengal sehool, though not without some exceptions. But a
general right to take inherited property as stridhan, qualified

38 to property descending from a husband ora son by rights

(9) 6 Bem. IL.C. Rep., A. C. J. 217.
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deduced from the Bengal law, is consistent with neither the __ 1871.
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one system nor the other. - et al.

Of the Madras cases that of Kullammdl v. Kuppu Pillai Laxstmny
(1) lays down that a Hinda wife or widow may alienate her oot
stridhan, whether it be moveable or immoveable, except
perhaps land given to her by her husband. The judgment
of Sir C. Scotland, C.J., admits that property inherited
from a husband is subject to restrictions on alienation. The
Mitékshar4, as we have seen, blends such property with the
other stridhan. If then the one portion is subject to a
restriction, so also is the rest, which is in fact substantially
the result I have already arrived at with respect to such
propeftyclassed ag immoveable. In Bachiraju v. Venkatap-
padw (7) it was ruled that a mother inheriting from ason has
not an absolute property in the estate, but merely a life-interest
without power of alienation. In what sense this rule must
be taken we have already endeavoured to show. At page
403 the learned Judges (Frere and Innes) say that the effect
of the Mitdkshard doctrine is * of course to give [a woman]
absolute property in it (an estate devolving by inheritance),
and to change the line of descent.” If by  absolute’” we
are here to understand * free from all restraints on disposal,”
no such consequence as “ absolute property” according to
our view can be said necessarily to follow, in this Presidency
at any rate, from the premises. The authority of the Mayd-
kha fortifying the Mithkshard is too strongly against it, and
while it establishes’a complete property,at the same time
prevents capricious dealing with the estate. At page 405,
again, the learned Judges ground themselves upon Vijiidnes’
vara’s omission in Ch. I1., Sec. X1., to enlarge upon the proof
that inherited property may be stridhan, as an argument
against the soundness of his theory. Bub then it must be
borne in mind that he had earlier in the same chapter dealt
elaborately with the very topic of wowen’s inheritance, espe-
cially a widow’s inheritance from her husband. To go further

_ into the subject in Sec. XI. would have been quite super-
fluous.,  While, therefore; T adopt generally the conclusion

{(#) 1Mad. H. C. Rep. 85. (i) 2 Mad. H. C. Rep. 402.
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arrived ab in this case, I do not regard myself ashound by all
the dicta thrown out in the course of the judgment. -

In Sengamalathammal v. Valaynda Mudali (§) it was ruled
broadly that property acquired by a woman by inheritance is
not to be classed as stridhan. We have seen how in this
Presidency the doctrine, thus logically carried out to its
proper consequences, has yet had to be gradually abandoned,
in consequence of the recurring difficulties occasioned by its
real inconsistency with VijiiAnes’vara’s consistent theory. In
this judgment the learned Judges (Sir A. Bittleston, C. J.,
and Ellis, J.) suggest a fresh interpretation of the doctrine
of the Mitékshard, grounded on a comparison of it with a

passage in the Smriti Chandvik4., This interpretation is
. that ““though in the Mitdkshard, property acquired by inher-

itance'is in. general terms classed with the other description
of woman’s separate property, no more is meant than that
some property acquired by women by inheritance will follow
the rule of descent applicable to stridhan, though not falling
strictly under any of the descriptions of such property”
(p. 814). Ifthe term “some” is to be thus applied to
inherited property, it may with equal Teason be attached to
any other term in Vijfi4nes'vara’s cnumeration, His whole -
argument is to our minds convincing proof that he did not
intend the ordinary sense of the words to be explained away
in any case whatever. .

Ofthe casesin the Judicial Committee of the Privy Council -
it is necessary to refer only to three. In that already cited,
Lord Justice Turner says (p. 551) that, “according to the
principles of the Hindoo law, the proper state of every woman
is one of tutelage; they always require protection, and are
never fit for independence,” and ¢ the restrictions on a
Hindoo widow’s power of alicnation are inseparable from her
estate.” But she is not more dependent than a spinster or a
Jeme covert. The condition of tutelage does not prevent any
one of them from taking property as stridhan, yet none of the
three therefore becomes, except under particular texts, ¢ com-

(/) 3 Mad. IL C. Rep. 312,
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pletely emancipated, perfectly uncontrolled in the disposal of ___ 1871.

her p by.” The limitations imposed on a widow by ' ey
property e 1mposed wvidow Dy et al.

law, whatever hermoral obligations may be, are less stringent L ARKSSUMAN

than upon other women ; see Jagannatha’s comment under et al.

Bk. V., T. 477, of Colebrooke’s Digest; so that she should,

if there be any difference, be more, rather than less, capable

than others of taking property absolutely. In Mussamat

Thakur Deyhee v. Rai Balak Ram (F) it was decided that a

widow cannot dispose of immoveable property inherited from

her husband. Their Lordships did not find it necessary

(p- 175) to determine whether the property was stridhan or

not. In Bhagwandeen Doobey v. Myna Baee (1), their Lord- -

ships say: “ It is settled beyond all question that the im-

moveable property which a woman inherits from her husband

cannot be disposed of by her, and does not pass.as- her

stridhan. 'The legitimate inference from this seems to be

that neither moveable nor immoveable property inherited

from her husband forms part of a woman’s peculium or

stridlian.””  The two kinds of property, moveable and im-

moveable, doubtless fall under the same category, but that

is stridhan. The restrictions on their alienation do not, as we

have seen, prevent this ; and as to the descent of the property,

no case has been pointed, out to usin which, after the doctrine

of the Mitdkshard had been fairly presented in argument,

the devolution which it prescribes was held contrary to the

law of this Presidency. If property inherited from a hus-

band is to be excluded from the provision of the Mitdkshari,

then all inherited property must logically follow it : the rule

laid down is the same for all ; and all those decisions which

recognise inherited estates as stridhan rest on a false prin-

ciple. At page 512 their Lordships say: ¢ Both the Vivida

Chintdmani and the Maytikha confine stridhan within the

definitions of Manu and Kitysyana,” and exclnde from it

property inherited by a woman from her husband. We

have seen that the Vivdda Chintdmani impliedly recognises

more than the six kinds of stridhan, and that the Maytkha

expressly adopts Vijiidnes’'vara’s explanation. Immediately

(%) 11 Moo. Ind. App. 139. () 11 Moo. Ind. App. 457,
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afterwards their Lordshipssay : ¢ Another argument against
including the wealthinherited from her husband in a woman’s
stridhan, as defined by the 2nd clause of the 11th section of

_ the 2nd chapter of the Mitdkshar4, may be derived from the

clauses 11 to 25 (both inclusive) of the same section. These
declare the husband to be, in default of the issue, the heir
to ¢ the whole property as before described, cl. 11" This
is intelligible if the words ¢ property which she may have’
acquired by inheritance,” in the second clause, are consi-
dered .to be property inherited in her husband’s lifetime, or
from some persons other than him.” Here the word ¢ whole”
is interpolated from Bilam . Bhatta.  The husband is declared>
the heir “ in the first place,” and provision is made for the
succession of his sapindés. His mention as a possible heir no
more implies that he must necessarily survive his wife than
the mention of other possible heirs implies the contrary. . If
thiese considerations should be presented to their Lordships

_ in an appeal from this Presidency, it is reasonable to suppose

that they would have much weight. Unreservedly accept-
ing their Loraships’ determinations as conclusive in all
similar cases arising under the same laws, it is not inconsis-
tent with this principle that, without in any way questioning
the correctness of the result arrived at in the case under

‘ consideratioh, which indeed for the purposes of the one we
‘have to dispose of may be adopted as it stands, I should

not feel bound by the reasoning on which it is founded to
the inference that for Hindds in Bombay the doctrine holds
good that a husband’s property inherited by his widow is
not stridhan, with the logical consequence, drawn by the
Eastern lawyers, that no inherited property is stridhan. - In

~ that case the Mitdkshard provides absolutely no rule for

the. devolution of the prdperty, which, indeed, is another
strong reason for adhering to its inclusive definition, and we
must fall back either on the Maydkha, which is equally
inconsistent with a-current of decisions derived from the

“analogies of the Bengal law, or else on the Bengal law itself.

But in any of these cases Thamgbai, as in the paternal line,
and of the family from which the property in dispute de-
scended to Yesubai, is still her representative in relation to
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that property. The plaintiffs, Lakshuman and Lakshmi, are __ 1

by her excluded, and on this ground the decision of the courb
below should, I think, be reversed.

Wesrrore, C. J. :—The plaint in the suit was originally
filed by Yesubai for the purpose of setting aside certain as-
signments alleged to have been made by her to the defendant
Dimodhar and his wife, Thamdbdi. Yesubéi having died before
the suit was heard, an application was made before me to have
the present plaintiffs’ names substituted for that of Yesubai,
and for leave for them to carry on the suit. That application
was granted, the question of law and fact, as to whether they
represented Yesubdi or not, being reserved fpi‘ consideration
ab the hearing. The learned Judgoe has found that Lakshu-~
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man and Lakshmi-are the representatives of Yesubdi. We -

agree with the learned Judge in his estimate of the evidence,.

and implicitly accept all the facts as found by him. The

- question of Hindd law arising from these facts is a difficult
one, but looking (as I think we are in this island bound to do)
to the Mayfiikha, for the law to regulate this case, Tham4b4i
must be regarded as the legal representative of Yesubdi in
respect of the property in question in this suit, and not the

plaintiffs. Havmg regard to the reprehen51ble conduct of the-

principal defendant, Démodhar, with reference to the alleged:
assignments by Yesubdi, and to the fact that the defendant,
Vijidrangam Mudlidr, has not shown himself to be an inno-
cent and boné fide purchaser of the property, we do not
think we ought to'give the defendant costs as against the

plaintiffs. ~Each party must, therefore, bear their own costs: .

throughout the case.

The decree of the Division Court will be reversed, but
without costs.

Decree reversed.

A’étorheys for the appellanté : Dallas & Lynch.
Attorneys for the respondents : Keir, Prescot, § Winter.

vIii.—36 o ¢
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